


In days gone by, under a prior version
of RCM 707, pretrial delay attributable to
the Government was included in the 120-day
period, while pretrial delay attributable to
the defense was excluded.® This often led
to protracted litigation secking to attribute
responsibility for any and all delay. In United
States v. Dies, the Court of the Appeals for
the Armed Forces described such litigation:

What resulted often were pa-
thetic side-shows of claims and
accusations and
proposed

COLlI’ltCl‘-pI‘O-

counter-claims,
counter-accusations,
and
chronologies, and always

chronologies
posed
the endless succession of witnesses
offering hindsight as to who was
responsible for this minute of delay
and who for that over the preceding
months. The military judge then
had to sift through this minutiae
and make factual determinations
regarding events long passed and
often vaguely indicated. Regularly,
the record of these collateral mat-
ters exceeded in length that of the
merits and the sentencing phases
combined.™

Does that sound familiar? If so, that
is probably because the habit of seeking to
attribute responsibility for delay persists,
even though that framework was eliminated
from RCM 707 in the early 1990s."

In a recent case, when defense counsel
requested a continuance of the preliminary
hearing, trial counsel responded that the
Government “does not oppose this contin-
uance request provided the PHO deems the
delay between 18 June and 15 July excluded
for [RCM] 707 purposes.” The proviso is
unnecessary; if the PHO approves the delay,
it is perforce excluded. For the same reason,
a trial counsel requesting or agreeing to
pre-referral delay cannot accept that delay
as being included in the RCM 707 period."”
Approved delay is excluded even if the trial
counsel asked for the delay or would agree to
it being included.

In another case, the PHO appointing
order read, like many others,

Authority to grant continuances in
this matter pursuant to [RCM 707]

2025 -« Issue 3 = Practice Notes -

of up to thirty days from the dates in
this letter is delegated to the [PHO].
... Pursuant to [RCM 707], you are
also authorized to make a finding of
excludable delay for any requests for
delay; this finding must be in writ-
ing and included in your report.'®

The “also” language incorrectly suggests
that an approval of delay is not already suf-
ficient to exclude the delay from the RCM
707 period.

specifically granted the authority to grant
one continuance for a reasonable duration
up to three weeks in the subject case and,
where appropriate, exclude the time from
the Government’s R.C.M. 707 speedy trial
clock.” The phrase “where appropriate”
misleadingly suggests that the question
whether to approve delay is distinct from
the question whether the delay should be
excluded from the RCM 707 period, which,
as discussed above, it is not. The same
publication includes a sample PHO order

Since all approved pre-referral delay is excludable,

any litigation seeking to attribute responsibility for

approved delay is pointless, and any so-called “finding”

by the convening authority or PHO purporting to

attribute responsibility for approved delay is irrelevant in
determining excludable delay under RCM 707.

In that same case, defense counsel
requested seven days of delay, writing, “The
Defense respectfully objects to excludable
delay for this requested one-week contin-
uance.”” The defense request went on
to allege a number of dilatory acts by the
Government that supposedly justified the
PHO approving delay while also ruling that
the same delay was included in the RCM 707
period. Rather than simply point out that all
approved pre-referral delay is excludable, trial
counsel proclaimed her own diligence and
argued that the requested delay should be
excluded from the RCM 707 period because
the “existence of a 4-day-long gap between
the Government’s request for counsel package
and detailing of defense counsel is beyond
the Government’s control.”? So we see that
the “claims and counter-claims” that per-
vaded under the old rule have not fully gone
away, notwithstanding that the legal basis for
making such arguments was eliminated long
ago.”!

Why do military attorneys continue
to argue under a rule that has not applied
for over thirty years? Apparently some new
lawyers are still being trained that way. A
sample PHO appointing letter published
by the Naval Justice School reads, “You are
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approving delay, which reads, “This delay is
requested by and therefore attributable to
the defense.”” This language suggests that
attribution of responsibility for the delay is
somehow relevant to the RCM 707 calcula-
tion, but there has been no support for such
a notion in RCM 707 since 1991.

To be sure, any party requesting delay
should state the reasons for the request.
And the best practice is for the convening
authority or PHO to make a written record
of the reasons why delay was approved.”
But since 4// approved pre-referral delay is
excludable, any litigation seeking to attribute
responsibility for approved delay is pointless,
and any so-called “finding” by the convening
authority or PHO purporting to attribute
responsibility for approved delay is irrelevant
in determining excludable delay under RCM
707.

How about after referral? Can the
military judge look back and retroactively
decide that some of the approved pre-
referral delay should be included in the
RCM 707 period? No, not really. Whether
to approve pre-referral delay is within the
“sole discretion” of the convening author-
ity.** And when the convening authority’s
power to approve delay has been delegated
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Litigation seeking to attribute responsibility for delay is often a waste of time because all approved pre-referral delay is excluded from the RCM 707 period,
regardless of who requests the delay or for what reason. (Credit: AIC Albert Morel)

to the PHO, the PHO enjoys the same
discretion.”” A military judge will revisit
the issue only if the convening authority or
PHO abused its discretion by approving the
delay.”® As the abuse-of-discretion standard is
the classic expression of deference,” and that
standard will be satisfied in only the most
egregious cases, the decision of the convening
authority or PHO will almost always be final.
Of course, there is not just one speedy-
trial right; there are several ** RCM 707 is
merely a rule of criminal procedure. The U.S.
Constitution also guarantees a speedy trial.>!
So too does Article 10 of the Uniform Code
of Military Justice for an accused in pretrial
confinement.?? Yet the constitutional and
statutory speedy-trial rights do not operate
by a precise “clock” in the same way RCM
707 does.
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In determining whether a constitutional
or statutory speedy-trial violation has
occurred, a court is guided by the four factors
established by the U.S. Supreme Court in
Barker v. Wingo: (1) length of the delay, (2)
reasons for the delay, (3) whether the accused
objected, and (4) prejudice to the accused.”
In conducting this analysis, the military
judge will sit as the factfinder and will make
any legal determinations de novo.**

De novo review is the classic expression
of no deference.” In determining “the
reasons for the delay” under Barker,* the
military judge may consider the reasons
stated by a party in a request for delay. The
military judge may also consider the reasons
stated by the convening authority or PHO
in a grant of delay. The military judge might

be persuaded by such a statement of reasons,

but a military judge will not defer to the
convening authority or PHO regarding the
reasons for the delay. As an independent fact-
finder, the military judge will make up their
own mind about what the reasons for the
delay were. So outside the RCM 707 context,
it makes even Jess sense for the convening
authority or PHO to make a “finding” that
attributes responsibility for delay. A con-
temporaneous statement of reasons may be
probative, but a mere conclusion is unlikely
to be helpful in the military judge’s analysis.
Armed with a clear-eyed understanding
of RCM 707, there are several ways military
justice practitioners can tighten things up.
The staff judge advocate (SJA) preparing a
written grant of pre-referral delay for signa-
ture by the convening authority can omit
misleading language purporting to attribute
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a period of delay to one party or another.
When preparing a PHO appointing order
for signature by the convening authority, the
SJA can omit misleading language encourag-
ing the PHO to make a finding as to whether
a period of approved delay is excludable.
Counsel requesting delay can simply state
the reasons why delay is needed, without
also presenting arguments and evidence as
to whether the requested delay should be
“excludable” or “not excludable.” Likewise,
counsel responding to a request for delay
can simply inform the convening authority
or PHO of any facts germane to whether the
delay should be approved, without being
provoked into an exchange of “accusations
and counter-accusations” about which
attorney has dragged their feet more.?”

Most importantly, the convening au-
thority or PHO, when considering a request
for delay, should do so unburdened by the
fallacious notion that they have the option of
including approved delay in the speedy-trial
clock.

The fact that a misconception about a
basic rule of procedure has been uncritically
adopted by so many lawyers for so long is a
stark reminder of the danger of giving in to
the inertia of the way things have always been
done. There is no substitute for consulting
primary sources. Although it is tempting to
simply imitate more senior counsel, based
on the assumption that they doing things
correctly, military justice is a dynamic and
ever-changing practice area, and it can be a
struggle to stay current on the law. But the
good news is, it is not too late to start doing

speedy trial right. TAL

LCDR Bradley serves as a Preliminary
Hearing Officer in the Navy Reserve Trial
Judiciary Activity. He also serves as a Deputy
Attorney General in the Criminal Division of
the California Department of Justice.
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