It was one thing to declare independence. It
was quite another to secure it.>

On July 4th, I lay awake in bed hoping
that the blasts of celebratory fireworks would
not wake my two-month-old son. Fortu-
nately, despite the enthusiasm and patriotism
of my neighbors, he slept soundly. Exactly
237 years prior, George Washington was also
trying to rest, though almost certainly less
successfully than my son. He was enjoying
a much-needed respite from the Constitu-
tional Convention in Philadelphia, dining
with friends and enjoying the festivities.
However, the progress of the Convention,
or lack thereof to that point, weighed heavily
on his mind. Washington knew the magni-
tude of the Convention’s undertaking, and
though he remained dedicated to the cause,
his optimism waned as the heat of summer

and the obstinacy of the delegates steadily
increased.
Plain, Honest Men: The Making of the

American Constitution is an indispensable

B 0 Ok account of the Constitutional Convention,
bringing illuminating detail to what was

® truly a second revolution. By presenting the

Founding Fathers as characters* in an epic

ReVl ew saga, and exploring their personal and profes-
sional motivations, Richard Beeman creates
a narrative that is both factually complete
and refreshingly honest. The delegates were

A Republic brilliant, yet flawed men.’ They established
Y

what is largely considered one of the greatest
If Y()“ C an legal documents of all time, developing ideas
of sovereignty that would underpin our
K I 1 democratic society and inspire governments
eep t around the world.® And yet, they deliberately
chose to consider an entire race as only three-

A ReVieW Of fifths of a human.

Organized chronologically from the

Pldin’ Honest start of the Convention to the end, the

author’s incorporation of contemporary

Men: The writings and the personal histories of the

delegates creates a comprehensive and

Making Of thoughtful picture of the momentous

events of the Convention, as well as the

the Amerz‘Cd” era within which they took place. Readers

R o looking for a deep analysis of theories of
Co nstz tu tzon constitutional interpretation or conclu-
sions about specific controversial clauses
will be disappointed; the author chooses
By MajorMichelle K. Lukomsk: instead to focus on the process of creating
a legal document that would turn thirteen
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provincial states into a unified national
government.”

The author’s honest assessment of
the delegates and thorough account of the
Convention allow for legal professionals,
historians, and all Americans to consider
the Constitution in a new way and set this
book apart from other writings on the
Convention.® By focusing on the motiva-
tions—economic, political, and moral—of
the delegates as they navigated their daunt-
ing task, the author highlights qualities of
leadership and selfless service, but also of
immorality. In this way, the author gives the
reader permission to simultaneously admire
the intelligence and innovation of these
plain, honest men and to acknowledge, but
not excuse, their shortcomings.

E Pluribus Unum?
When a small group of Americans, including
James Madison and Alexander Hamilton
among others, resolved not just to amend
the Articles of Confederation, but to start
over entirely, they were embarking on a
kind of “second revolution.” They were
proposing to completely scrap what was
effectively a treaty among thirteen sovereign
territories and replace it with a truly federal
government. Unsurprisingly, those thirteen
sovereign territories were less than receptive
for fear of losing the sovereignty that they
had just fought an entire war to achieve."
The nuances of sovereignty affected
almost every debate at the Constitutional
Convention. Delegates representing their
states’ interests wanted to know, “was this a
government created by people acting in their
capacity as citizens of the individual states, or
was it created by people acting in their capac-
ity as citizens of a new entity, a nation called
the United States?”" In balancing the need
for a centralized federal government with the
preservation of states’ rights, the delegates
maintained that “a true constitution was
and could only be created by a sovereign act
of the people themselves.”*> They were ulti-
mately acknowledging a “third” sovereignty:
the federal government would be a sovereign
power, not just a ““league’ created by a treaty
among states”; the states would also be
sovereign, maintaining significant political
power; and the people would exercise their
own version of sovereignty through popular
ratification of the Constitution."
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But even as the Constitution began to
truly take shape in September 1787, after
months in the stifling heat of the Phila-
delphia State House,"* debate continued
regarding the true source of sovereignty in
the newly created democratic republic.”
Much of the balance of sovereignty and

regarding sovereignty, and its inevitable role
in the Civil War, is impressive. As impressive
is the fact that delegates not only debated
these complex ideas in 1787 but also inno-
vated on existing political philosophy and, in
many ways, created new paradigms for how
we understand sovereignty.*® Sovereignty

viewed through a modern lens. The
author’s well-researched discussion of the
sovereignty and representation debates
includes a suggestion that conflict between
the North and South was inevitable.?”

But the delegates seemed to have no such
understanding. While it might seem that the

Many practitioners might be haunted by memories of constitutional law classes
and see the Constitution as arcane, complex, and unwieldy in application to
modern problems. The narrative nature of this book portrays the Constitution
as the product of patriotic aspirations, dogged advocacy, and admirable
compromise. In this way, it makes the Constitution more tangible to all readers
and encourages them to experience the saga of its creation with intellectual

scrutiny and even excitement.

political power was the product of extensive
compromise and concessions. On one side
of the debate were delegates who viewed the
states as “districts of people comprising one
political society,” while on the other side,
delegates “insisted on the states as distinct
political societies.” ¢ The latter group gen-
erally included delegates of Southern states
who wanted to ensure they would be able to
govern without federal interference, namely
on the issue of slavery.”

William Paterson, a delegate of New
Jersey, insisted that both concepts could exist
simultaneously. He argued, with a some-
what ominous reference to military might,
that “while the states did indeed ‘exist as
political societies,” and therefore deserved to
be ‘armed with some power of self-defence’
[sic], it was equally the case that the people of
the nation as a whole deserved to be recog-
nized as an entity with power and legitimacy
of their own.”"® Here, Beeman notes the
irony that failing to reach complete clarity
on the issue of sovereignty, “with the cloud
of slavery hovering on the far horizon,”
may have “contributed to the [Civil War]
by distorting the sectional balance of
power . .. and by allowing both sides of
the war to portray their political claims to
sovereignty as legitimate.”"

The author’s synthesis of complex ideas
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underscores much of military law practice,
from procedural limitations of criminal law
to principles of the law of armed conflict.”!
This book encourages military lawyers to
appreciate where our modern concept of
sovereignty began. It also invites readers to
see how the conflict of state sovereignty with
the newly created federal government was
apparent from the outset and suggests that
the sovereignty debates were a harbinger of
constitutional crisis and secession of South-
ern states.*

The Sins of the Fathers

“There are no moral heroes to be found in
the story of slavery and the making of the
American Constitution.”” The controversial
“three-fifths clause,” declaring that enslaved
persons would count as three-fifths of a

free person for purposes of population and
representation, was “fundamentally, about
states’ individual interests, not the morality
of slavery.”* What it truly amounted to was
concern, from both Northerners and South-
erners, about power.” Regardless, there was
a marked “absence of a moral component to
the delegates’ infighting.””

The paradox of a group of individu-
als creating a government where all men
are equal while simultaneously allowing
slavery to continue is confounding when
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nation was at this point already careening
towards a constitutional crisis and unprece-
dented bloodshed, the delegates did not see
war on the horizon. Regrettably, the debates
at this time were focused on property and
power, rather than the morality of slavery.*®
The author masterfully addresses the
failures of the Founding Fathers, demon-
strating an ability to celebrate their brilliance
while also not excusing their flaws. “If we
should be reluctant to assign blame to par-
ticular individuals, we cannot avert our eyes
from the magnitude of the evil sanctioned by
the Founding Fathers.”” Indeed, the author
challenges the assertion of historian Jack
Rakove that the three-fifths formula “was
neither an explicit endorsement of a racial
hierarchy nor a precursor to the militant
proslavery ideology” that was to come, but
rather a means to protect property rights.*
Instead of accepting this explanation,
one which mitigates the delegates’ ethical
culpability, the author looks for evidence of
consideration of morality. He finds it from at
least one delegate, Delaware’s John Dickin-
son, who ponders in his private notebook,
“what will be said of this new principle of
founding a right to govern freemen on a
power derived from slaves, . .. [who are]
themselves incapable of governing yet giving
to others what they have not?”*!
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The effectiveness of the book is in the
author’s ability to turn facts into a story, to
create a cast of characters that the reader is
invested in, and to weave a narrative of a true
adventure. With any good adventure story,
the reader is tempted to look for a hero and a
villain. Within the context of slavery,

if there is a villain in this story it is
the collective zndifference of the
Founding Fathers to the inhuman-
ity of the institution to which they
gave sanction. It was an indifference
born both of their sense of innate
superiority over African Americans
and of their preoccupation with
protecting property rights, even if
that meant accommodating them-

selves to a “necessary evil.”*

This story’s hero is harder to find. It is
tempting, and often occurs in other writings
on the Convention, to allow the fog of
moral failure to overwhelm the success of
the Founders.*® Here, the author laments the
deficiencies of the Founders, but tactfully
recognizes the brilliance of the legal docu-
ment they created. While he does not go as
far as elevating any of the delegates to the
status of hero, the product of their diligence
and patriotism may be commended and
celebrated despite their individual flaws.

Service Above Self

With the variety of personal, political, and
moral motivations of the delegates, it is
unsurprising that the Convention was a
slow-moving slog, with progress snagged
on the barbs of ego and obstinacy at almost
every step. The interdependent nature

of nearly every debate created a unique
challenge because reaching any form of res-
olution on one issue almost always required
the resolution of another.* In light of the
resulting one step forward, two steps back
kind of progress, it would have been easy
for the delegates to succumb to the torpor,
especially given the personalities of the
individuals involved.

Indeed, as Benjamin Franklin ob-
served, the delegates were a group with the
“advantage of their joint wisdom,” but
also a group subject to “their prejudices,
their passions, their errors of opinion, their

local interests, and their selfish views.”*
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Franklin’s role in the Convention was
more of a senior diplomatic advisor than a
full participant.*® He provides examples of
selfless service and leadership that are the
logical byproduct of a life of diplomacy.
He acknowledged, “[T]he older I grow the
more apt I am to doubt my own judgment
and pay more respect to the judgment

of others,” and he implored his fellow
delegates who still had objections to the
Constitution at the Convention’s end to
“doubt a little of his own infallibility—and
to make manifest our unanimity—by
putting his name to this instrument.””

Compromise and collaboration are
necessary foundations of the deliberative
process, and military leaders certainly
understand how dissenting opinions can
often result in innovative solutions.?® This
book details the dedication with which many
of the delegates, namely James Madison, pur-
sued their task, and in doing so, demonstrates
how they put the success of their mission
paramount to all else.?”

Perhaps inherent in this kind of selfless
service is an understanding of, and humility
regarding, one’s role in the larger mission.
This book provides a profile of George Wash-
ington during a unique time in his life—after
his successful military leadership during the
Revolutionary War and before he was elected
as the first President of the United States. He
is reserved, restrained even, because he is ever
aware of the effect that his words and actions
have on others.*” Washington knew that he
likely had more influence over the politics of
the fledgling country than any other man,
but as he explained to his friend General
Henry Lee, “influence is not government.”*!

Military leaders and lawyers in almost all
circumstances can glean an important lesson
on emotional intelligence from Washington.
His restraint allowed debates to proceed
without the undue influence of his stature.
He played the role of arbiter at times, but
seldom offered his own opinion on a given is-
sue.” His true contribution was “not merely
his prestige and gravitas, but, just as impor-
tantly, his calm and deliberative leadership.”
Washington’s self-awareness and steadfast
belief in the endurance of republican liberty
made him the leader that the Convention
needed—not an abstract folk hero, but a
responsible and resolute guide to realizing a

“more perfect union.”*

Conclusion

For attorneys, especially those in the military,
the Constitution is at the core of their prac-
tice. Certainly, the more attorneys appreciate
its origins, the better they can interpret and
apply it every day. Many practitioners might
be haunted by memories of constitutional
law classes and see the Constitution as
arcane, complex, and unwieldy in application
to modern problems. The narrative nature
of this book portrays the Constitution as

the product of patriotic aspirations, dogged
advocacy, and admirable compromise. In this
way, it makes the Constitution more tangible
to all readers and encourages them to experi-
ence the saga of its creation with intellectual
scrutiny and even excitement.

Today, most Americans likely do not
associate Independence Day fireworks with
George Washington’s mental tempest and
sleepless nights in 1787; my son was clearly
unbothered by such a parallel as he slept
peacefully. But if at some point in the future
he should find himself looking to gain a
deeper understanding of what a handful
of imperfect, yet dedicated individuals are
capable of, I would encourage him to look to
the deeds of these plain, honest men and the
revolutionary document they created. TAL

MAJ Lukomski is an LLM. candidate at
Columbia Law School in New York.
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