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Like a Good Neighbor

Dealing with the Foreign Adversary Next Door

By Major Miguel Eduardo S. Del Mundo, U.S. Air Force

... [G]reat-power competition stands as the foremost security challenge confronting the United States, with China emerging as the primary pacing
threat. Adversaries persist in their endeavors to gather intelligence, engage in espionage, and pilfer critical information through any available
1
means.

f' someone were asked to think of pressing national security issues,
it is unlikely that real estate transactions would be the first thing
to come to their mind. But recent transactions—primarily involving
Chinese government-backed land purchases adjacent to or near do-

mestic U.S. military installations—are just that. These acquisitions
introduce homeland security concerns, such as espionage and sabo-
tage against the U.S. military, and have been the topic of discussions
in the national security space. Adversaries at or near installation gates
pose security risks to both military missions and personnel.

This issue is not raised by one or two isolated events; this is a
growing trend near domestic military installations. From 2010 to
2020, the Chinese Communist Party (CCP) increased its farmland
holdings in the United States twenty-three-fold through CCP-affili-
ated corporations,” with holdings near or adjacent to military bases.?
According to the U.S. Department of Agriculture (USDA), in 2021,
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China owned 383,935 acres of land in the United States,* which, in
aggregate, is about double the size of New York City.’ In a 2022 let-
ter to the then-Secretary of Defense, then-Secretary of the Treasury,
and then-Secretary of Agriculture, fifty-one members of Congress
said that the “presence of a CCP-

affiliated corporation near a military installation potentially under-
mines the integrity of our high-capability military bases, jeopardizing
our strategic interests.”

In June 2024, the New York Post published a map of farmland that
Chinese companies own next to nineteen “strategically important” mil-
itary installations across the United States, raising concerns of Chinese
espionage and sabotage.” It is not the land ownership alone that
causes concern; it is also what the landowners can do with and from
the land. For example, “landowners could set up reconnaissance
sights, install tracking technology, use radar and infra-red scanning
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Drones fly above the National Training Center, Fort Irwin, CA. (Credit: PVC Nathaniel W. Garrett)

to view bases or attempt to fly drones over
them as ways to surveil military sites.” Such
abilities would allow foreign adversaries to
study how the military works, observe troop
movements, and create counter-strategies
against the United States.’

By outlining case studies, surveying
state and Federal responses, and analyzing
available command and legal authorities, this
article provides judge advocates (JAs) and
military leaders with a foundational under-
standing of the options—and constraints—
available when foreign adversaries establish
themselves in close proximity to U.S. military
installations. It begins with specific examples
of recent land purchases by CCP-affiliated
entities. Along with the increase in land
purchases near installations comes a discus-
sion of collateral security incidents affecting
installations. This article then discusses
different state efforts to combat these nation-
al security risks and highlights some of the
legal challenges associated with those efforts.
An exploration of Federal mechanisms to
respond and the role of the Committee on
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Foreign Investment in the United States (CFI-
US) follows. Lastly, this article briefly surveys
available command authorities to address
foreign adversaries right outside the gate.

Case Studies

The examples that follow highlight recent in-
stances of CCP-related land acquisitions and
the local and Federal responses that followed.
Related incidents of unauthorized access and
drone incursions also illustrate some of the
types of threats that a co-located adversary
can pose to an installation’s security.

The Wyoming Purchase

In June 2022, MineOne Partners Ltd. (Mi-
neOne), a Chinese-backed cryptocurrency
mining firm, acquired real estate within a
mile of Francis E. Warren Air Force Base,

a nuclear missile base in Cheyenne, Wyo-
ming, to conduct cryptocurrency mining
operations." Just months later, CFIUS, an
interagency committee authorized to review
foreign investment in the United States," re-
ceived a public tip of the transaction, and, as

discussed in more detail below, the commit-
tee exercised its jurisdiction to investigate the
matter.'”” Wyoming Governor Mark Gordon
and U.S. Senator Cynthia Lummis of Wyo-
ming also publicly expressed their concerns
that the site posed national security risks."
CFIUS agreed, and in May 2024,
then-President Joseph Biden issued the
cighth presidential order in CFIUS history to
prohibit a transaction." The order demand-
ed that MineOne divest its land and classified
the company as a risk to national security.'s
The White House noted that MineOne’s
foreign—sourced equipment in Wyoming
was potentially capable of surveillance and
espionage activities within one mile of a U.S.
Air Force arsenal of Minuteman III intercon-
tinental ballistic missiles.*¢

The North Dakota Purchase

Less than one year before the MineOne pur-
chase occurred in Wyoming, Fufeng USA,
an American subsidiary of a China-based
company, announced its plans to build a
corn mill directly outside of Grand Forks Air
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Force Base in North Dakota by purchasing
land directly from the city of Grand Forks."”
Grand Forks Air Force Base is “home to
some of the Nation’s most sensitive military
drone technology.”"® The base is also home
to a space networking center, which a North
Dakota senator said handles “the backbone
of all U.S. military communications across
the globe.”” Though the community initially
welcomed the investment and jobs that
Fufeng USA would generate for their local
economy, concerns surrounded the national
security risk of potential spying on the near-
by base.”

The parties to the deal sought CFIUS
approval of the transaction, but unlike in the
Wyoming example above and as discussed in
more detail below, CFIUS determined that
it did not have the jurisdiction to review the
matter.”! Without the ability to exercise juris-
diction over the Fufeng USA transaction,”
CFIUS was unable to conduct a national
security review, use its mitigation authorities,
or request presidential intervention over the
transaction.”

Although Federal action was limited,
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state and local authorities were able to move
forward with protection measures. Assistant
Secretary of the Air Force Andrew Hunter
wrote to the state’s senators to highlight the
national security risks of the project being
located so close to the base.?* After hearing
the Air Force’s concerns, the Grand Forks
mayor changed his stance from the project
bringing more jobs to the community.” In
January 2023, he cited the Federal Govern-
ment’s national security concerns regarding
the project and opposed it and any future
permits that Fufeng USA filed with the
city.” In April 2023, two years after the
project began, the city terminated the deal
with Fufeng USA.>

Unauthorized Installation

Access and Incursions

The rise in foreign land purchases near sen-
sitive locations has coincided with a series of
unsettling security incidents involving uniden-
tified drones. For example, in December 2023,
Langley Air Force Base, home to a number of
F-22 Raptors, reported that a swarm of un-
known drones appeared in restricted airspace

and flew towards Naval Station Norfolk, the
world’s largest naval port and home to the
U.S. Navy’s SEAL Team Six.”®

Months later, in July 2024, a Chinese
citizen studying in the United States pleaded
guilty to violating the Espionage Act for tak-
ing photos of U.S. Navy ships with a drone
in Virginia.”” He was sentenced to six months
in jail.* Less than a year after that, another
Chinese national was sentenced to four
months in Federal custody and deportation
for flying a drone over Vandenberg Space
Force Base, as well as other U.S. locations.*

In November 2024, New Jersey resi-
dents reported a number of unidentified
drones the size of bicycles or small cars.*
Sightings were reported by the U.S. Coast
Guard over one of its vessels and Picatinny
Arsenal, a U.S. military research facility.”
The Federal Bureau of Investigation (FBI)
led an investigation to identify these mys-
terious drones.* Despite the subsequent
announcement that the flights were au-
thorized,* confusion still surrounds some
of the flights’ sources and level of threat.*
“Repeat incidents have occurred at critical
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locations, including an intelligence center
in Key West, Florida, and adjacent to
missile ranges near White Sands Nation-
al Park.”” Congressional testimony has
reported “over 350 detections of drones
at 100 different military installations” in
2024 alone.*®

The concerns surrounding unidentified
drones and foreign land purchases are further
amplified by on-the-ground breaches at U.S.
military installations.?” In September 2023,
U.S. officials described how “Chinese nation-
als, sometimes posing as tourists, have ac-
cessed military bases and other sensitive sites
in the United States as many as 100 times in
recent years,” describing the incidents as a
“potential espionage threat.” Just months
ago, two Chinese nationals were arrested for
acting as agents of the CCP without proper
notification and gathering intelligence about
U.S. Navy Service members and bases.*!
Collectively, these incidents underscore the
growing convergence of physical and techno-
logical threats that foreign adversaries pose
on U.S. soil.

State Responses

The interplay between Federal and state
responsibility complicates efforts to address
the risks associated with foreign land
ownership. On one hand, states can rely on
the Tenth Amendment to the Constitution
to address the matter, which provides that
“[t]he powers not delegated to the United
States by the Constitution, nor prohibited
by it to the States, are reserved to the States
respectively, or to the people.”® On the
other hand, foreign affairs and national
security are roles reserved for the Federal
Government.*?

Absent a clear Federal solution to the
matter, states have introduced their own bills
to limit foreign adversaries from purchasing
U.S. real estate. In the past two years, most
states have introduced laws to limit foreign
real estate investments within their borders;
just in 2023, eighty-one bills related to the
issue were introduced in thirty-three states.*
This patchwork of state-specific laws across
the country has led to unintended inconsis-
tencies. The brief survey that follows offers a
glimpse at current state efforts and demon-
strates how they are not tailored to comple-
ment Federal efforts.®
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The Alabama Law

The Alabama Property Protection Act
limits the ownership of agricultural prop-
erty and real property within ten miles of a
military installation, among other locations,
by “foreign principals” from “China, Iran,
North Korea, and Russia.”® But, because
the law only applies to these specific “foreign
countrlies] of concern” and their princi-
pals,”” it leaves room for foreign nationals and
companies from those countries to make the
same purchases.

The law was introduced after Alabama
representative Scott Stadhagen saw a
National Association of Realtors report
that showed China leading the U.S. residen-
tial dollar volume at $6.1 billion in 2022.%
While no specific real estate transaction
within Alabama was cited as prompting the
legislation,* Stadhagen introduced the act as
a preventative measure to keep “communist
China [from purchasing] Alabama land and

resources” for their purposes.

The Indiana Law
In another example, in 2022, Indiana passed
a law that blocks “foreign business enti-
ties” from purchasing farmland for crop
farming and timber production.’ On 30
June 2023, an amendment was passed that
expanded prohibitions to acquisitions that
are “directly adjacent to a military installa-
tion.” Then in March 2024, Indiana again
amended the law to apply to real property
transactions within a ten-mile radius of a
military installation.>

Indiana Representative Kendell Culp,
author of the March 2024 amendment, said
that he introduced the bill to protect nation-
al security and the food supply.** Though no
specific Indiana real estate transaction was
identified as the trigger for the measure, Culp
cited a USDA report showing that in 2022,
foreign entities owned more than 438,000
acres of Indiana land.*

Indiana’s restrictions apply to “citizen(s]
of China, Iran, North Korea, Russia, or
a country designated as a threat to critical
infrastructure by the governor.”® In contrast
to Alabama’s law, this restriction applies
directly to individual citizens of these coun-
tries or companies owned by citizens of these
countries, and it gives the governor of Indi-
ana more authority to add more countries to
its list.>”

The Florida Law

While Florida’s legislative approach difters
slightly from both Alabama’s and Indiana’s,
the implications of the legal challenges that
have followed it extend beyond the state’s
borders. In May 2023, Florida passed Senate
Bill 264 to amend a statute that restricts any
foreign national from seven countries from
directly or indirectly owning “real proper-
ty on or within [ten] miles of any military
installation or critical infrastructure facility
in the state.”>® No specific Florida real estate
transaction was identified as the trigger for
the legislation, though the 2022 USDA re-
port that inspired Representative Culp states
that foreigners owned more than 1.4 million
acres of Florida agricultural land.

In addition to China, the prohibition
applies to “the Russian Federation, the
Islamic Republic of Iran, the Democratic
People’s Republic of Korea, the Republic
of Cuba, the Venezuelan regime of Nicolds
Maduro, [and] the Syrian Arab Republic,
including any agency of or any other entity
of significant control of such foreign country
of concern.”® The statute goes on to man-
date additional requirements solely related to
China.®" They include a registration require-
ment for acquired land and harsher penalties
for violating the statute.** In addition to
carving out additional provisions for China,
this statute is unique in that the punishment
is more than just divestment. Violators face
fines that increase daily and the placement of
liens on the property in question.®

The Florida Lawsuit

Shortly after Senate Bill 264 was enacted,
four Chinese nationals with legal status to
reside in the United States and a Chinese real
estate investment company challenged the
law in Shen v. Simpson.** Among the indi-
vidual plaintiffs, three were legal immigrants
with valid non-immigrant visas and one had
a pending asylum application.*® The plain-
tiffs sought a preliminary injunction against
Florida’s statute using three main arguments:
it violates the Fourteenth Amendment’s
Equal Protection Clause, it is preempted by
or otherwise violates the Fair Housing Act
by denying real estate to a protected class,
and it is preempted by Federal law restrict-
ing certain transactions involving foreign
nationals.®

The Northern District of Florida denied
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the plaintiff’s injunction.”” While the appeal
is still pending, the Eleventh Circuit did
partially grant the plaintiff’s motion for a
preliminary injunction in favor of two of
the individual plaintiffs (who had real estate
transactions pending).*®

Federal Responses

While, as mentioned above, many states have
exercised their right to pass laws concerning
real estate transactions, “[p]roperty law is not
merely a domestic concern, especially in the
case of foreign investors.”® Issues involving
national security and foreign adversaries are
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elevated beyond state lines and into the Fed-
eral Government’s realm of responsibility,
and, despite constitutional constraints, it has
several tools at its disposal.

CFIUS is currently the Government’s
biggest resource. If faced with extreme risks
to national security, the Government can
also explore exercising eminent domain, and
existing authorities also permit the military
to support state and local law enforcement
activities to combat the physical and techno-
logical threats posed by the foreign adver-
sary’s proximity and activity. Each option is
outlined below.

CFIUS

In 1975, Executive Order 11858 established
CFIUS, a committee currently composed
of the heads of the Department of State,
Department of War (DoW), Department of
Commerce, Department of Energy, Depart-
ment of Justice, Department of Homeland
Security, Office of Science and Technology
Policy, an Office of U.S. Trade Represen-
tative, and chaired by the Department of
the Treasury.”® Their primary responsibil-
ity is to monitor “the impact of foreign
investment in the United States . . . and
[to] coordinat[e] the implementation of
United States policy on such investment.””!
Through amendments over the years, today,
CFIUS can make recommendations to the
President to suspend or prohibit transac-
tions that the committee deems a national
security risk.”

The President’s authority to suspend
or prohibit transactions was provided by
the 1988 Exon-Florio Amendment to the
Defense Production Act, which added §
721 to the law.”® This amendment requires
credible evidence that a foreign interest
in the acquisition might impair national
security.”* The Foreign Investment and
National Security Act of 20077 expanded
that authority, and the Foreign Investment
Risk Review Modernization Act of 2018
(FIRRMA)’ broadened the type of trans-
actions CFIUS covers.”” Prior to FIRRMA,
CFIUS could only review transactions that
resulted in foreign “control” of a U.S. busi-
ness.”® The law extended CFIUS’s reach to
include real estate transactions near sensitive
U.S. military installations and other national
security sites.”

However, this reach was not unlimited.
CFIUS’s review of the Fufeng transaction in
North Dakota brought attention to some of
its limitations when the committee issued its
letter stating that it did not have jurisdiction
over the matter.®

For background, the relevant portions
of title 31 of the Code of Federal Regulations
(C.F.R.) that bring the Defense Production
Actinto action include both parts 800 and
802.% Part 800 regulates “covered transac-
tions,” which, generally speaking, encompass
transactions falling within CFIUS’s traditional
jurisdiction—those that could result in foreign
control of a U.S. business.*” In contrast, part
802 regulates the scope of transactions that
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FIRRMA’s expansion incorporated—“cov-
ered real estate transactions” by a foreign
person in the United States.®

Although the Fufeng transaction
involved real estate, CFIUS reviewed the
matter under 31 C.F.R. part 800, not 802.%
While CFIUS’s deliberations and decisions
are not publicly disclosed, a review of 31
C.F.R. part 802 reveals why its provisions
were likely excluded in these deliberations.
Part 802 includes definitions of what can be
considered a covered real estate transaction.®
At the time, the relevant definition of “cov-
ered real estate” narrowly defined “military
installations” to include specific category
descriptions.® The regulation also provides
an explicit list identifying these military
installations and other sites in an appendix
to the regulation, and Grand Forks Air Force
Base was not included at the time.?”
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A Soldier scans identification cards at the Gregg Gate, Fort Gregg-Adams, VA. (Credit: Chad Menegay)

It is worth noting here that this is
where the facts in the Wyoming purchase
and North Dakota purchase examples above
diverge. In MineOne’s Wyoming purchase,
F.E. Warren Air Force Base was included in
the regulation’s list of military installations
at the time that CFIUS was investigating
that transaction.*® Consequently, in that
case, CFIUS was able to exercise its full
authority to investigate that transaction and
make the recommendation to the President
that ultimately led to a divestment order.®
In contrast, although the Fufeng North
Dakota property was also in close proximity
to a U.S. military installation and was being
acquired by a “foreign person” as defined by
the regulation, because that installation was
not included in the appendix to 31 C.F.R.
part 802, it did not trigger that provision’s
oversight.

With only part 800 in play, CFIUS
likely determined it lacked jurisdiction
because Fufeng purchased undeveloped land,

which does not meet the regulatory criteria
related specifically to transactions with a U.S.
business.” This explanation is supported by
an example provided in the regulation of an
excepted real estate transaction:

Example 3. Corporation A, a foreign
person, seeks to purchase from Corpo-
ration X an empty warchouse located
in close proximity to a military instal-
lation identified in part 2 of appendix
A to this part. Assuming no other rel-
evant facts, the purchase of the covered
real estate is 7ot a covered transaction
subject to part 800 of this chapter be-
cause Corporation A has not acquired a
U.S. business . ...”"
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Although the illustration involves a mil-
itary installation that is listed in the regula-
tion, the analysis of the real estate in question
is still applicable to the Fufeng situation.
Without meeting the specific criteria listed in
31 C.F.R.§800.213, it fell outside CFIUS’s

grasp.

Reactions to the Fufeng Decision

and CFIUS Rule Changes

As a result of the Fufeng project falling di-
rectly through these regulatory cracks, some
states took matters into their own hands.

As mentioned above, thirty-three states
proposed legislation to restrict foreign land
purchases in 2023.”* For instance, in neigh-
boring South Dakota, the government called
for a review of its own state’s investments,
and the governor expressed support for legis-
lation that created a “Committee on Foreign
Investment in the United States for South
Dakota” (CFIUS-SD), which would examine
investments within the state avoid the defini-
tional challenges that CFIUS faced.”

It is not far-fetched to assume that if
states and industry leaders were noticing
CFIUS’s jurisdictional limitations, foreign
adversaries were doing the same. In May
2023, the Congressional Research Service
reported that members of Congress were
saying that some foreign investments “require
amore proactive and strategic approach . ..
[as they] may evade or fall outside current
authorities.””*

In the same month that report was
published, the Department of the Treasury
was working with fellow CFIUS members to
close gaps in CFIUS’s coverage. The DoW, as
a member of CFIUS, states that it “regular-
ly assesses its military installations and the
geographic scope around them to ensure
appropriate application in light of national
security considerations.””

On 5 May 2023, the Department of
the Treasury proposed a rule that amended
the definition of “military installation”
in 31 C.F.R. § 802.227 and added eight
military installations to the regulation’s list,
including South Dakota’s Grand Forks Air
Force Base.” The final rule came into effect
in September of that year.”” Just over a year
later, an additional amendment came into
effect that once again adjusted the definition
of “military installation” and added fifty-nine
more installations to the list.”® The DoW says
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it “will continue to assess its military installa-
tions on an ongoing basis to ensure the sites
listed are appropriate.”

Despite this significant broadening
of the rule’s applicability, some lawmakers
believe more needs to be done, and legis-
lation to expand CFIUS continues to be
introduced.!® The White House has also
expressed intent to further expand CFIUS’s
jurisdiction. The President declared the
following in a February 2025 memorandum
regarding the Nation’s investment policy:

The United States will use all necessary
legal instruments, including CFIUS,
to restrict [People’s Republic of Chi-
na]-affiliated persons from investing
in United States technology, critical
infrastructure, healthcare, agriculture,
energy, raw materials, or other strategic
sectors. My Administration will pro-
tect United States farmland and real es-
tate near sensitive facilities. It will also
seek, including in consultation with
the Congress, to strengthen CFIUS au-
thority over “greenfield” investments,
to restrict foreign adversary access to
United States talent and operations in
sensitive technologies (especially arti-
ficial intelligence), and to expand the
remit of “emerging and foundational”

technologies addressable by CFIUS.'

Legislators have also introduced laws
to expand Federal reach in this area out-
side of CFIUS’s purview. For example, in
January 2025, U.S. Senator Tom Cotton
reintroduced the Not One More Inch or
Acre Act,'” which requires the President
to take actions to prohibit the purchase of
U.S. real estate by the CCP or any individual
acting on its behalf, among others, and to
force the sale of the property owned by these
individuals or entities if it “poses a national
security risk.”'* Senator Cotton initially
introduced the bill in March 2023, but it
was not brought to a vote.'” Senator Cotton
argues that for “decades, the [CCP] has been
gobbling up American farmland and real
estate.”'® Senator Katie Britt, one of the
legislation’s co-sponsors, expressed that the
“CCP’s strategic acquisition of farmland,
particularly near our military installations,
isn’t just a national security risk, it is a threat

to our economic and food security.”"%

If passed, real estate at issue will presum-
ably move directly to the President’s desk
for action. The President may utilize the
assistance of department heads, including
the DoW, to help identify real estate that falls
within this category and exercise the law’s
authority to order its divestment.

Eminent Domain

One might wonder if the easiest solution

to the problems posed by adversary-owned
property would be for the Federal Govern-
ment to repossess the land. While the Federal
Government’s power of eminent domain is
well established, it is an extraordinary remedy
and is subject to extensive legal and proce-
dural safeguards.'”” To avoid violating the
Takings Clause of the Constitution, the Gov-
ernment can only take private property for
public use and must provide just compen-
sation.'” The power should be reserved for
situations where other remedies have been
exhausted and the national security risks
cannot be addressed through existing legal or
cooperative means.

While undoubtedly a last resort, the
Service Secretaries have statutory authority
to acquire real estate necessary for national
defense.'” Specifically, 10 U.S.C. § 2663 lists
the military’s land acquisition authorities,
which include condemnation, purchase,
and separate guidance for the “acquisition
of interests in land when need is urgent.”'*
Under this provision,

(1) The Secretary of a military depart-
ment may acquire any interest in land
in any case in which the Secretary de-
termines that-

(A) the acquisition is needed in the in-
terest of national defense;

(B) the acquisition is required to main-
tain the operational integrity of a mili-
tary installation; and

(C) considerations of urgency do not
permit the delay necessary to include
the required acquisition in an annual
Military Construction Authorization
Act. !

Implementing regulations, such as 32
C.F.R.§ 522.33, further prescribe proce-
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dures for the military to acquire property
interests.'> While § 2663(d) provides

the ability to expedite an acquisition in
exigent circumstances, in order not to
violate the Fifth Amendment, the Federal
Government would need to compensate
the owners of the suspected land with fair
market value, which could be an expensive
endeavor.

These robust procedures and constitu-
tional protections make clear that eminent
domain is not a routine tool for managing
foreign land ownership, but it remains a
viable tool when no other resources are
available to combat the security threat that an
adversary-controlled property presents.

Coordination with States

As discussed above, property ownership is
primarily regulated at the state level, and
many states have already enacted restrictions
on land ownership by foreign adversaries.'"
Nonetheless, Federal military authorities
can support and coordinate with these

state efforts within existing constitutional
boundaries.

One constraint that prevents military
leaders from enforcing laws beyond the
perimeter of the installation is the Posse
Comitatus Act (PCA).'** Under 18 USC §
1385, the military is prohibited from using
Title 10 personnel as “posse comitatus”
to directly participate in law enforcement

115 'This becomes an issue if, for in-

activities.
stance, the Federal response to a threat posed
by Chinese-company-owned real estate is to
independently enforce civilian laws against
foreign landowners.

However, exceptions exist. Department
of Defense Instruction (DoDI) 3025.21,
Defense Support of Civilian Law Enforcement
Agencies, provides a framework under which
military forces can support law enforce-
ment activities in narrowly defined circum-
stances."'® Specifically, the DoDI identifies
exceptions to PCA limitations when action is
“taken for the primary purpose of furthering
a [DoW] or foreign affairs function of the
United States,” such as:

(c) Investigations and other actions
related to a commander’s inherent au-
thority to maintain law and order on a
[DoW] installation or facility.
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(d) Protection of classified defense in-
formation or equipment or controlled
unclassified information (e.g., trade
secrets and other proprietary informa-
tion), the unauthorized disclosure of

which is prohibited by law.

(e) Protection of [DoW] personnel,
equipment, and official guests.

(f) Such other actions that are under-
taken primarily for a military or foreign
affairs purpose.'”

Responding to national security threats
posed by a foreign adversary’s actions within
such close proximity to a military sensitive
location falls squarely within this exception.

Moreover, through 10 U.S.C. § 271,
the Secretary of War can share information
collected “during the normal course of mili-
tary training or operations.”""® Information
provided by the military can help local law
enforcement investigate and bring espionage
charges (or other criminal charges, such as
trespass, identity theft, and financial fraud)
against foreign actors near military bases. In
addition to providing information to civilian
law enforcement, 10 U.S.C. § 272 allows the
Secretary of War to provide military equip-
ment to civilian law enforcement officials

for law enforcement purposes,'”’

along with
the personnel to maintain and operate such
equipment.'?

By leveraging state-level authorities
in tandem with tailored Federal support,
the DoW can enhance the protection of its
installations without overstepping constitu-

tional or statutory limits.

Command Authority to Respond

to Installation Security Posture
While state or Federal pursuits to address
the matter are ongoing, commanders retain
broad authority to protect their installations.
Installation commanders can exclude indi-
viduals from entry, conduct enhanced iden-
tity verification, and restrict “trusted traveler
privileges as force protection conditions
(FPCON:Ss) increase.”* Commanders can
also take defensive steps to mitigate the risks
of a hostile neighbor’s observation, such as
erecting physical barriers to obstruct lines of
sight, adjusting patrol patterns, and request-
ing counterintelligence support.'* These au-

thorities are well established, and courts have
recognized that “the commanding officer of a
military base has wide discretion as to whom
he will exclude from the base, which will

be disturbed only upon a showing that the
grounds for exclusion were patently arbitrary
or discriminatory.”*

However, the risks posed by an adver-
sary next door present unique challenges be-
cause much of the activity of concern occurs
outside the fence, beyond the commander’s
direct jurisdiction. This leaves command-
ers reliant on a complex and layered set of
operational tools, one of which is discussed

briefly below.

Airspace Protection

As mentioned above, in late 2023, uniden-
tified drones swarmed Langley Air Force
Base.”* On multiple occasions in 2024,
unidentified drone swarms were also spotted
near Edwards Air Force Base in Los Angeles.'*
Opverseas, in November 2024, drones were
spotted over three Royal Air Force bases

in the United Kingdom that host the U.S.
Air Force and serve as key installations for
U.S. military operations in Europe.'** In the
Pacific, three Chinese students were recently
investigated for flying drones and filming
U.S. aircraft carriers docked at the Busan Na-
val Operations Command in South Korea.'”

In addition to espionage concerns,
unmanned aerial systems (UAS) present a
safety hazard in military airspace as a threat to
manned aircraft."”® Congress has authorized
limited counter-UAS authority for the DoW
under 10 U.S.C. § 130i to detect, monitor,
and, in some circumstances, neutralize
drones posing a credible threat to mission
personnel.””

While a full treatment of these author-
ities is beyond the scope of this article, they
remain constrained and require coordination
with the Federal Aviation Administration
(FAA), which helps regulate military air-
space.”* Though the FAA may issue permits
and threaten users with permit revocations
or criminal penalties,*! that deterrent is only
effective if authorities can obtain the drone
or identify the operators.

While commanders have robust author-
ity inside the gates of a military installation,
their tools for directly addressing potential
threats from adversary-owned land remain
limited. These limitations underscore the
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importance of coordinating with state and
Federal entities to protect military operations
and personnel.

Conclusion

The growing trend of foreign adversary

real estate acquisitions near U.S. military
installations illustrates how the great power
competition plays out in unconventional
domains. Land acquisitions that appear
routine in a commercial context can, when
tied to an adversarial actor, create enduring
national security vulnerabilities by enabling
surveillance, espionage, or sabotage from just
outside the fence.

Responses to this challenge have
been numerous but uneven. States have
experimented with restrictions on foreign
ownership, producing a patchwork of legal
authorities across the country with varying
scopes and vulnerabilities to constitutional
challenges. At the Federal level, CFIUS pro-
vides a powerful tool for addressing covered
transactions, but it faces jurisdictional limits
when acquisitions do not involve a U.S. busi-
ness or fall outside the regulation’s specific
definitions of covered transactions.

Beyond CFIUS and state measures,
additional, but imperfect, options exist.
Eminent domain offers the Federal Govern-
ment (and its military departments) a con-
stitutional mechanism to acquire property
that poses a national security risk, though
its use is rare, costly, and politically volatile.
At the installation, commanders maintain
their strong authority to secure their bases,
regulate access, and, to a certain extent, share
information with law enforcement.

Taken together, these tools reveal both
the adaprability of existing law and the limits
and complexities of current frameworks.
Foreign adversary land acquisitions converge
property law issues with national security,
federalism, and installation defense. For
JAs and military leaders, understanding the
interplay between state restrictions, Federal
review mechanisms, eminent domain, and
command authority is essential for navigat-
ing these challenges if a foreign adversary
tries to, or does successfully, move into the

neighborhood. TAL

Maj Del Mundo is the Chief of International
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