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Navigating Domestic Climate
Crises Responses for the
Operational Judge Advocate

By Major Emily E. Bobenrieth

Today, no nation can find lasting security without addressing the climate crisis. We face all kinds of threats in
our line of work, but few of them truly deserve to be called existential. The climate crisis does.!

he recent emergence of sweeping and pointed national climate

change policy reflects the gravity of this threat to U.S. national
security.? Despite deliberate action by President Biden and the
Department of Defense (DoD) to address climate change, there is
a void in secondary, practice-oriented sources to assist the Title 10
operational judge advocate (JA) in navigating a unit’s sudden and
unexpected domestic deployment in response to extreme weather
events. Furthermore, resources explaining the intricacies and anal-
ysis associated with Defense Support of Civil Authorities (DSCA)
tend to be outdated and difficult to find.

While providing Federal support to states in the wake of a
disaster is not new, climate change presents unique challenges to
these missions. As extreme weather events become more fre-
quent and devastating,® local entities are more likely to become
overwhelmed by response requirements. Federal resources will,
therefore, be called upon to augment local efforts more than ever.
Adding to the complexity of this challenge is the fact that advisors
at the operational level are often first- or possibly second-term
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captains with limited experience as a JA, let alone in advising on
DSCA. This article serves as an updated resource to specific por-
tions of DSCA most likely to impact a brigade-level JA and offers
helpful practice tips and methods of conducting legal mission
analysis in the wake of increased requests for Federal assistance.*
After providing a brief background of climate change and
its importance in U.S. national security and a short overview of
DSCA, it briefly explains the request and approval procedures for
Title 10 forces to support local entities in a crisis. It then offers
tools for the JA advising a responding command and an expla-
nation of the chain of command in these operational scenarios.
Finally, it explains the Immediate Response Authority (IRA) of
commanders to provide instant assistance to local civil authorities
in circumstances of time-sensitive crises.

Background and Importance

The U.S. military’s shift in its mission from counterinsurgency
operations to large-scale near-peer conflict requires a shift in legal
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A view of heavy rain destruction during flood rescue and recovery operations in Boulder, CO, on 16 September 2013. U.S. Soldiers with 4th Combat Aviation
Brigade, 4th Infantry Division, assisted state and local emergency response efforts under IRA. (Credit: SGT Jonathan C. Thibault)

focus for JAs.® In addition to anticipating
the competitive actions of hostile state
actors, preparation and training must also
include the impacts of climate change. Cli-
mate change is one of the most significant
and enduring threats to national security.®
However, unlike a near-peer state, climate
change’s security impact is not only guar-
anteed to affect the territorial integrity and
daily lives of U.S. citizens, but its impact is
arguably irreversible.”

Mark Nevitt, a leading scholar at the
intersection of climate and security, propos-
es that climate change’s impact on U.S. na-
tional security and stability will manifest in
two ways: as a “threat accelerant” and a “cat-
alyst for conflict.”® As a threat accelerant,
climate change will strain existing environ-
mental stressors; as a “catalyst for conflict,”
it will undermine political stability via the
emergence of climate refugees and com-
petition for resources.” From the domestic

60

standpoint, local authorities will be unable
to respond to the intensifying weather and
climate threats, ensuring increased reliance
on DoD assets to assist in response efforts.'
This will, in turn, act as a “threat acceler-
ant,” placing strain on the DoD’s resources
and capabilities as these requests become
more frequent and robust.'!

Defense Support of Civil
Authorities and the Stafford Act
Generally, states are primarily responsible
for using their internal resources to respond
to disasters within their borders. The use
of Federal resources to support state and
local response continues to be the excep-
tion to this rule.”? The historical hesitation
of Federal intervention in state and local
crises originates in federalism.'> The Tenth
Amendment of the U.S. Constitution reads,
“The powers not delegated to the United
States by the Constitution, nor prohibited

by it to the States, are reserved to the States,
respectively, or to the people.”* “Reserved
powers” include police powers; under police
powers, states are primarily responsible for
preparing for, responding to, and paying
for disasters/emergencies within their bor-
ders.'® Therefore, the Federal Government
will not become involved until and unless
the state requests help because its internal
response efforts are overwhelmed.

DSCA is defined as “support provid-
ed by military forces . . . in response to
requests for assistance from civil authorities
for domestic emergencies, law enforcement
support, and other domestic activities.”'
DSCA encompasses all DoD domestic
response authority and procedures.'” It
is a melding of legal authority and policy
that enables the DoD to execute domestic
missions. These missions are not limited
to natural disaster relief; they also include
assistance to local law enforcement.'®
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The Robert T. Stafford Disaster Relief
and Emergency Assistance Act (the Stafford
Act)¥ is just one of the many statutory
authorities that encompass DSCA. It pro-
vides the statutory authority for employing
Federal forces for domestic disaster relief
efforts.” The Stafford Act does not autho-
rize the use of Federal forces to maintain
law and order.?' Rather, Federal resources
under the Stafford Act are limited to activ-
ities such as rescue, evacuation, emergency
medical treatment, restoration of public
services, debris removal, and distribution of
food and supplies.?

Summary of the DSCA Request

and Approval Process

When a natural disaster hits, Federal
assistance is provided when it is clear that
either local relief efforts have fallen short
or are anticipated to fall short.” Requests
must be made in writing from the local civil
authority to the Executive Secretary of the
Department of Defense.? The local civil
authority requesting assistance must be the
state governor or their delegated official;
requests from lower-level local officials will
not suffice.”

The decision to provide Federal relief
under DSCA falls on the Secretary of
Defense and must include the analysis of
six criteria: cost, appropriateness, risk, read-
iness, lethality, and legality.?® The request
must also include an offer to reimburse the
DoD at the earliest available opportuni-
ty.? If the request is granted, the DoD will
coordinate with the requesting agency, the
Federal Emergency Management Agency
(FEMA), and on-scene personnel to deter-
mine what support to provide.?

Mobilization and Deployment
There are several aspects to a successful
domestic deployment, from preparing

and training the formation to conducting
anticipatory analysis of legal issues and
instituting evaluation systems once de-
ployed. The below suggests best practices,
recommendations, and tools collected from
varjous sources to ensure operational and
legal success.

Train and Prepare the Force

Domestic deployments will require legal
preparation and training that spans multiple
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disciplines, from operational law to Federal
law to legal assistance. Accomplishing each
of these quickly, correctly, and thoroughly
is of critical importance.

1. Establishing the Rules for the Use of Force

While distilling the rules for the use of
force (RUF) for the specific mission is the
commander’s responsibility,” predictably,
commanders will look to their JA to spear-
head this process. JAs are responsible for
supporting their organizations in carrying
out their planning responsibilities by pro-
viding legal advice on all aspects of mission
planning.* Severely condensed and chaotic
timelines associated with a disaster response
will likely not allow for the traditional
military decision-making process.’! Even
so, every effort should be made to involve
the S4, S3, and S2, primarily to ensure that
RUF development considers all aspects of
operations and intelligence.

A JA should identify whether other
units will be assigned to their area of op-
eration. A catastrophic weather event will
likely require more than one Title 10 unit
to deploy to the same area with a similar,
yet distinct, mission. The JA must collab-
orate with the S3 to identify other units
tasked within the anticipated area of opera-
tion and, if possible, make contact with that
unit’s JA before deployment. This connec-
tion is critical not only for RUF develop-
ment but also for follow-on coordination.

Once RUF development is complete,
the commander’s approval is required. The
approval authority for the RUF may be a
higher headquarters (division or corps).
Coordination with the staff judge advocate
throughout and before submitting RUF for
approval is key. Both the RUF and weap-
ons posture should be clearly annotated on
RUF cards: pocket-sized cards that must
be created (ideally laminated) and issued to
all deploying Soldiers. Given the severely
abbreviated timeline, it may be easiest to
hand out RUF cards as Service members
load planes or vehicles (assuming providing
them at an in-person training is impossi-
ble).

Appearances are more important
than ever during domestic operational
deployments. Any indication or perception
that Title 10 forces exceed their authority
can cause public anxiety and confusion.*

Therefore, the importance of effectively
training RUF to the lowest level cannot be
overstated. Overwhelmingly, Soldiers are
used to operating under the permissive um-
brella of the standing rules of engagement
(SROE).* Ensuring all deploying personnel
internalize the restrictive and prescriptive
nature of the standing rules for the use

of force (SRUF) is key to avoiding future
issues. Deployments in response to natural
disasters are unique in that a response may
be needed in a matter of hours. Therefore,
legal offices should have a standing brief
on the SRUF and the Posse Comitatus

Act (PCA),* both of which may only need
minor tweaks and corrections based on
unique aspects of the assigned mission. To
better ensure comprehension of the RUF
and the consequences of failing to adhere
to RUF, JAs should rely heavily on the use
of vignettes with their audience rather than
solely reiterating the letter of the law.*

2. Individual Legal Readiness

Finally, to the extent possible given
time constraints, deploying Soldiers should
have the opportunity to execute any powers
of attorney and wills before departure.*
This may require a request for support
from the legal assistance office, ensuring
the maximum number of attorneys and
paraprofessionals to expediently process
these actions.

Legal Planning

Legal planning for a DSCA mission should
include preparation to anticipate and track
legal issues before and during the mission.
Efforts to predict legal issues in advance will
help a JA plan what personnel, resources,
materials, and equipment are required to
provide legal support throughout all de-
ployment phases.”’

1. Preparing for the Operation:
The Legal Planning Matrix

One method to assist in planning is
to use the legal planning matrix (LPM).*
The LPM is derived from the legal prepa-
ration of the battlefield (LPB), a systematic
approach to anticipating legal issues that
Lieutenant Colonel (Retired) Geoffrey
Corn developed while a professor at The
Judge Advocate General's Legal Center and
School in Charlottesville, Virginia.*” Orig-
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inally developed to anticipate and plan for
an armed conflict,” LPB can be modified

to assist in weather-related domestic relief
scenarios. The DSCA LPM contemplates
six*! functional legal areas for a domestic re-
lief response and cross-sections those areas
with each phase of the operation. These six
legal areas are legal personnel/equipment,
command and control/authorities, standard
rules of force/posse comitatus act, staff
integration and coordination, force admin-
istration and support, and force discipline/
military justice.” The operational phases
are mobilization and pre-deployment,
load-out, the relief mission, civil unrest,
and redeployment.* These legal areas and
phases are unique to DSCA missions. JAs
should analyze the legal concerns for each
phase to anticipate requirements and issues
before they develop.

For a complete demonstration of the
use of the LPM, see Appendix A. JAs are
encouraged to use this model as a tool to
think through, to the fullest extent possible,
legal problems in the preparation phase of
deployment.

2. During the Operation:
The Running Estimate

Running estimates are long-stand-
ing doctrinal tools that all members of a
staff use, including legal personnel. They
facilitate the continuous assessment of the
operational environment and track ongoing
legal issues. JAs are directed to employ
running estimates,* as doing so allows a
commander to understand legal concerns
and limitations.* At baseline, running esti-
mates contain facts, assumptions, friendly
force statuses, enemy activities and capabil-
ities, civil considerations, and conclusions/
recommendations with associated risks.*
However, the doctrine allows flexibility for
each staff section to manage information
related to their individual areas of exper-
tise.” In order to be most effective, the legal
estimate should be tailored to not only meet
the needs of each specific staff element but
also to a specific mission.

Colonel Ryan Howard and Major M.
Keoni Medici created a helpful example
of a legal running estimate.*® Appendix B
provides a running estimate modified to
fit the needs of a weather-related DSCA
mission. Like all running estimates, this
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DSCA-specific tool prompts the user to
identify legal and mission authorities, legal
support status, specified/implied/essential
tasks, constraints, significant events in the
last and next twenty-four hours, ongoing
relief missions, and brigade orders.* This
running estimate acknowledges weath-
er-specific constraints on the legal mission,
including the legal basis for the mission
(IRA or FEMA), connectivity and power
issues, and SRUF limitations.>® Additional
tailoring is encouraged to meet the specific
needs of a particular mission.

Command and Control: The

Dual-Status Commander

During DSCA missions, advising JAs will

be expected to understand and explain the
unique existence of the dual-status com-
mander (DSC). Two of the most signifi-
cant shortcomings in the Federal response
to Hurricane Katrina were the failure to
integrate military support from different
Services or components and a lack of unity
of command.” Unity of command requires
every mission to fall within the authority of
a single, responsible commander.*? In other
words, two commanders may not simultane-
ously exercise the same command relation-
ship over the same force.” This did not exist
in August 2005, and the confusion it caused
directly impacted the Katrina relief effort. To
address this issue, Congress enacted legisla-
tion establishing the DSC in 2006.%*

A DSC is a commissioned officer of the
Regular Army or Air Force, or a federally
recognized Army National Guard or Air
National Guard officer, authorized by the
Secretary of Defense, and with the consent
of the applicable governor, to exercise legal
command over state National Guard and
Federal active-duty forces.*® This individual
holds a commission in both the active and
National Guard components.*® A DSC may
not command both Federal and state military
personnel at the same time. Instead, this
“dual status” authorizes the DSC to command
Federal and state forces in a mutually exclu-
sive manner.*” In other words, a DSC may
not give an order to both Title 10 and Title
32 forces on the same document. Their com-
mand and control of one chain of command
must be entirely separate from the other.

DSC-led joint task forces are intended
for use in both pre-planned and no-notice

events, including natural disasters.*® Certain
conditions must be met, however, to employ
an established DSC. If the response to an
incident includes or has the potential to
include both Title 10 and 32 forces, The
Adjutant General (TAG) for the governor of
the affected state will recommend activating
the DSC to the governor.” The governor
will then contact the Secretary of Defense,
while TAG contacts the chief of the Na-
tional Guard Bureau.® Once approved and
activated, this dual status typically requires
two deputy commanders: a National Guard
officer in state status and a Federal military
officer." A DSC provides the benefit of a
single state and Federal commander in an
operating space and mitigates the likelihood
of confusion or duplicating efforts.®* The
DSC provides a unity of effort, enabling

the smooth execution of the relief mission.
However, the DSC is not intended for use
in civil disturbance operations, homeland
defense operations, or for Federal military
commanders to provide assistance under
their immediate response authority.®®

The increased frequency of natural
disasters requiring a joint state and Federal
response necessitated pre-identified DSCs in
fifty states and three U.S. territories.* These
DSCs are appointed via nomination and an
agreement, which dictates the Federal and
state forces’ legal, operational, fiscal, and ad-
ministrative responsibilities.®® Typically, the
DSC is a general officer, vetted and agreed
upon by both the governor (or delegate)
and the President (or delegate).®® A detailed
memorandum of agreement (MOA) is creat-
ed in tandem to this process to establish the
legal and operational responsibilities of each
party with regard to the DSC.”

In cases where a disaster affects
multiple states, there cannot be a single
DSC to command the entire response. In
a multi-state response, it may be necessary
to employ multiple DSCs, each of whom
would have control within the boundar-
ies of their state.*® All DSCs activated in
response to a disaster operate under the
operational control of the U.S. Northern
Command (USNORTHCOM) commander
for their Title 10 chain of command.® DSCs
also have a state chain of command through
TAG to the governor.”

A JA will need to identify the DSC
as well as request, read, and understand

Army Lawyer = Issue 3 = 2024


https://governor.70
https://command.69
https://state.68
https://delegate).66
https://responsibilities.65
https://territories.64
https://authority.63
https://efforts.62
https://officer.61
https://Bureau.60
https://governor.59
https://disasters.58
https://manner.57
https://components.56
https://forces.55
https://force.53
https://commander.52
https://command.51
https://limitations.50
https://orders.49
https://estimate.48
https://risks.46
https://limitations.45
https://redeployment.43
https://justice.42

U.S. Soldiers with the 4th Combat Aviation Brigade, 4th Infantry Division, evacuate elementary school students in the wake of extreme flooding on 14 September
2013 during emergency response efforts under IRA. (Credit: SSG Wallace Bonner)

the standing MOA. Moreover, the abili-

ty to explain the role of the DSC to their
commander is of paramount importance,
especially if the DSC is of another compo-
nent or Service. Identifying the DSC’s legal
advisor is critical for technical chain coordi-
nation as the mission progresses. National
Guard and Federal staff should integrate, to
the greatest extent possible, to best support

both their title-specific deputy and the DSC.

This integration should include synchro-
nized battle rhythms as well as integrated
processes and procedures.”!

Immediate Response Authority

In circumstances where this formal request
for assistance process would result in loss
of life, human suffering, or great property
damage, commanders have the authority to
respond immediately to requests for assis-
tance from civil authorities.”> IRA is rooted
in the military’s historical role of providing
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immediate or emergency assistance to the
civilian community in times of overwhelm-
ing disaster.”” While IRA is not founded in
statute,”* the U.S. Supreme Court’s inter-
pretation of the common law principle of
necessity by a military commander has long
supported its employment.”

While examples of commanders exer-
cising IRA exist,’ its use is historically rare.
Nevertheless, in the wake of rapidly wors-
ening climate crises, IRA has the potential
to become a more frequent occurrence.
Therefore, the operational legal advisor
must comprehensively grasp IRA’s analytic
framework to best advise commands receiv-
ing these urgent requests.

Regquests and Approval for

Immediate Assistance

IRA’s present-day authority derives from
DoD Directive 3025.18.” In situations
warranting IRA, civil authorities must

still request assistance.”® Absent a request,
Federal commanders may not provide sup-
port.”” “Civil authority” is defined as “any
elected or appointed officer or employee

of the government of the United States,

the governments of the fifty states, the
District of Columbia, the Commonwealth
of Puerto Rico, and [U.S.] Virgin Islands,
Guam, insular areas, and political subdivi-
sions thereof.” Therefore, a request for
assistance under IRA may originate from
any local elected leader (e.g., a mayor,
school board president, or Federal judge).!
Assistance provided under IRA allows the
initial assistance request to be oral, fol-
lowed by a written request.*? This written
request can take any form, from an email to
a handwritten note. In June 2016, Rainelle,
West Virginia, experienced overwhelming
flooding that transformed entire communi-
ties into lakes.** The flooding caused cata-
strophic property damage and killed at least
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Members of the 811th Ordnance Company, 32 1st Ordnance Battalion, 38th Regional Support Group,
perform rescue efforts in partnership with local and state emergency first responders in Rainelle, WV, on
24 June 2016. (Credit: MAJ Sean Delpech)

twenty-five people.** Mayor of Rainelle
Andrea Pendleton handwrote her request
for immediate Federal assistance on a piece
of lined notebook paper.®

The request should include an offer
to reimburse, though this is not required.
Mayor Pendleton’s request had no offer to
reimburse.’ However, this did not delay the
commander’s response. In fact, DoD Direc-
tive 3025.18 states that response will not be
delayed due to lack of reimbursement.’” If
a civil authority does not make an offer to
reimburse, the receiving commander must
send a request for reimbursement.*

DoD Directive 3025.18 provides some
legal maneuverability regarding what kind
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of “commander” may authorize an IRA
request. While the directive states a request
should be directed to the installation com-
mander,* nothing indicates it is required.
The directive bestows IRA to “Federal
military commanders, heads of DoD com-
ponents, and/or responsible DoD civilian
officials.” The Manual for Courts-Martial
defines “commander” as “a commissioned or
warrant officer who, by virtue of rank and
assignment, exercising primary command
authority over a military organization or
prescribed territorial area, which under
pertinent official directives is recognized

as a ‘command.”" This is the same defi-
nition for “commander” found in Army

Regulation 600-20, Army Command Policy,
paragraph 1-6;*> and Navy JAG Instruction
5800.7G, paragraph 0106.” IRA, therefore,
provides the opportunity for commanders
at all levels to receive, consider, and act
upon a request for immediate assistance.”
On 23 June 2016, First Lieutenant Nicholas
Kranz, commander of the 811th Ordnance
Company, received Mayor Pendleton’s
written request and immediately activated
his company to evacuate citizens from the
rising waters.”

Evaluation Criteria to Exercise IRA

A commander’s IRA is a vehicle to prevent
unnecessary loss of life and property when
time does not allow for a traditional request
for assistance. Although IRA may be inter-
preted broadly to fulfill this humanitarian
need, it must also be balanced with the
principle of federalism. To assist with this
analysis, a commander should consider the
following criteria in DoD Manual 3025.01:

(1) whether action is needed to save
lives, prevent human suffering, or
mitigate great property damage; (2)
whether the time to act does not per-
mit obtaining higher headquarters
approval; (3) whether military actions
do not involve the use of lethal force
or subject civilians to the use of mili-
tary power that is regulatory, prescrip-
tive, proscriptive, or compulsory; (4)
whether actions must not subject DoD
personnel to undue risk; (5) whether
commitment by the request to reim-
burse DoD is not a factor; (6) the abili-
ty, if known, of non-defense entities to
respond to the urgency of the request;
and (7) whether responding should not
jeopardize DoD missions.”®

All seven of these factors must be met to
employ IRA.

Change 2 to DoD Directive 3025.18 re-
moved the requirement that the approving
commander be “local,” providing command-
ers the flexibility to respond to requests for
assistance even if the requests are outside
the traditional “local” area.” While the
physical distance between commander and
disaster is no longer dispositive, it should
still be a consideration in determining the
DoD’s ability to support the request. With
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The Second General Support Aviation Battalion, 4th Aviation Regiment, 4th Combat Aviation Brigade, 4th Infantry Division, takes a celebratory flyby to say “thank
you" to the Colorado National Guard and all the emergency agencies involved in flood rescue operations after concluding its mission under IRA in Boulder, CO, on

19 September 2013. (Credit: SGT Jonathan C. Thibault)

any IRA assessment, recency is key. Relief
provided under this authority should be
within hours of the catastrophic event.”®
This may inherently limit a commander’s
ability to effectively respond if the location
of the disaster is too far away.

A commander may also rely on other
informational resources (news, intelligence
reports, etc.) to determine if a request
warrants the exercise of IRA. Finally, while
a company commander may conduct this
evaluation and approve a request, prac-
tically speaking, the request should be
pushed to the brigade level, at a minimum,
for situational awareness. While further
approval beyond the receiving command-
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er is not required, IRA does require rapid
and prescriptive reporting requirements
described below.

Notification Requirements

The use of IRA requires immediate noti-
fication to the National Joint Operations
and Intelligence Center (NJOIC).” The
notification must include seven key details:
the civil authority requesting support and
the time of the request, the type of support
requested, an incident description, the type
of support provided, the status of personnel
responding, the duration of support, and
the cost of support.'® The JA should be pre-
pared to assist in drafting, or at a minimum

reviewing, this notification. The NJOIC
will, in turn, notify USNORTHCOM and/
or U.S. Indo-Pacific Command (USIN-
DOPACOM) of the response and reassess
the situation no later than seventy-two
hours after receipt of the request.'”" While
commanders may not normally continue
support under IRA beyond seventy-two
hours, should the need for assistance per-
sist, it may continue with constant reassess-
ment and reporting.'®

Fiscal Concerns

Exercising IRA means initially acting with-
out FEMA's support or financial reassurance.
DoD expenditures for actions taken pursuant
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to a traditional FEMA request for assistance
receive FEMA reimbursements.'”® Howev-
er, this reimbursement mechanism is not
generally available for IRA.!* Rather, DoD
doctrine states that IRA assistance will be
provided on a cost-reimbursable basis.'® As
mentioned above, reimbursement assurance
by the requesting entity is not necessary, nor
should a response be delayed due to fiscal
concerns.'® Therefore, the responding unit’s
existing operations and maintenance funds
for the current fiscal year will initially fund a
command’s response.'”” JAs should, there-
fore, advise commands of the high likelihood
that unit funds will be spent and possibly not
be reimbursed.

Conclusion

Active-duty DoD components should not
view domestic disaster relief missions as

an unusual occurrence; worsening climate
crises mean this is no longer a “them” prob-
lem. Extreme weather events are not just
likely; they are inevitable and will require
Federal resources otherwise unavailable to
local and state entities. JAs are in the best
position to advise their commands on these
missions when armed with the knowledge,
tools, and historical context to ensure
mission success. The clear and present
threat that climate crises pose and the policy
initiatives to prioritize planning for its
effects put the force on notice that it is not
a matter of if, but when. This article offers
a foundational resource for the anticipatory
planning and eventual execution of robust
domestic relief missions. Confronting the
legal complexities of this unconventional
threat now will help ensure mission success
when the call for help eventually sounds,
and your command answers. TAL

MA] Bobenrieth is an Associate Professor in the
National Security Law Department at The Judge
Advocate General’s Legal Center and School in
Charlottesville, Virginia.
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