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Practice Noles

Five Things Every Judge Advoeate Should Know
About Federal Law (But May Be Afraid to Ask)

By Mr. Michael Jones

This is the third article in a series by Michael Jones concerning legislative affairs. The first piece in the series, A Primer for Judge
Advocates on the National Defense Authorization Act, can be found in issue 3, 2022. The second piece in the series, The
Army’s Legislative Proposal Process: Advancing Army Initiatives Through Law, can be found in issue 1, 2023.

udge advocates (JAs) at all levels should have a good working grasp of Federal law or how to research and employ it as part of

knowledge of the U.S. Code and how to find and research their practice. This lack of understanding may result in researchers
current and past Federal laws. After all, the U.S. Code provides the = overlooking essential sources of information or failing to fully cap-
underlying foundation for many aspects of military legal practice.! ture the precise nature of a statutory provision. During my tenure

Unfortunately, many attorneys may feel they do not have a strong as the legislation attorney for the Office of the Judge Advocate
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General (OTJAG), I have identified several
areas where JAs can improve in applying
and researching Federal law. So, without
further ado, below are five things that every
JA should know about Federal law.

1. What is the U.S. Code, and
where can I find the best
tools for researching it?
The U.S. Code compiles most of our
current Federal public laws.? It contains “the
general and permanent laws of the United
States, organized into titles based on subject
matter.” Currently, the U.S. Code consists
of fifty-four separate titles and five appen-
dices.* When a new law amends an existing
law, the U.S. Code is updated to reflect
this change.” The U.S. Code combines the
original law with its amendments and re-
moves the language that has been repealed
or replaced.® In short, it is the master list of
Federal laws for the United States. The Of-
fice of Law Revision Counsel (OLRC), U.S.
House of Representatives, prepares the U.S.
Code and the Government Printing Office
(GPO) publishes it.” Updated versions of
the U.S. Code are published every six years.®
JAs have many sources available to
them to look up a specific section or research
aspects of the U.S. Code. Practitioners who
routinely access the U.S. Code primarily do
so via the website that the OLRC maintains:
uscode.house.gov.’ This website provides
the full text of the official version of the U.S.
Code and allows users to search the text
and download entire titles and chapters.'
This site also provides classification tables,
which identify where recently enacted laws
will appear in the U.S. Code and which
existing sections they amend (if any).!! The
OLRC produces this website using the same
database it maintains for GPO to publish
the print edition." It is generally the most
current version of the U.S. Code available
for searching and browsing online, as OLRC
staff updates it continuously throughout a
congressional session.'?

2. What is positive law codification?
Positive law has a legally significant and
unique meaning in the context of the U.S.
Code." Approximately half of the U.S.
Code is positive law, while the other half

is non-positive law."® In essence, with
regard to the U.S. Code, positive law and its

codification are primarily an organizational
construct. Both positive and non-positive
law titles contain laws, but the two types of
titles are the result of different processes.'®
Positive law codification is “the process
of preparing and enacting a codification bill
to restate existing law as a positive law title of
the U.S. Code.”” The resulting positive law
conforms to Congress’s policy, intent, and
purpose that existed in the original enact-
ments; the restatement simply improves the
law’s organizational structure, eliminates
obsolete provisions, clarifies ambiguous
provisions, resolves inconsistent provi-
sions, and corrects technical errors.'® These
positive law titles are themselves Federal
law and can stand alone as legal evidence
of the law."” In other words, a positive law
title is a comprehensive law that Congress
has passed in the form of a title of the U.S.
Code, and the organization, structure,
designations, and text of the law are exactly
as they appear in the U.S. Code.”
Conversely, a non-positive law title
compiles numerous separately enacted
statutes that the editors of the U.S. Code
have arranged into the title.”’ These titles
are not laws themselves—Congress has not
enacted the title into law via positive law
codification—and they serve only as prima
facie evidence of the statutes that comprise
them.” The code itself explains further in §
204(a) of Title 1, which provides that,

The matter set forth in the edition of
the Code of Laws of the United States
current at any time shall, together with
the then current supplement, if any, es-
tablish prima facie the laws of the United
States, general and permanent in their
nature . . . . Provided, however, [t]hat
whenever titles of such Code shall have
been enacted into positive law the text
thereof shall be legal evidence of the
laws therein contained . . . .»

Consider a hypothetical document that
contains separate but related factual sen-
tences regarding a particular topic. While
the facts are accurate, they overlap or even
conflict in certain areas, and they could
be better organized. If you wanted to rely
on a specific factual statement within the
document, you would first need to ensure
that no other sentences amend or modify it.
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This hypothetical document is one way to
think about the structure and organization
of a non-positive law title. If an editor were
to take all those related sentences in the
hypothetical document, organize them into
a single presentation or theme, remove
duplications, eliminate inconsistencies,
place them into a logical structure, and
have this new version approved as official,
their process would be akin to positive law
codification. The underlying information
remains essentially the same, but the orga-
nization and content are altered to improve
accuracy and usability.

Suppose Congress needs to modify a
provision of non-positive law. In that case,
Congress will directly amend the existing,
underlying statute as it appears in the Stat-
utes at Large.** In contrast, when Congress
modifies a provision of positive law, it will
amend the U.S. Code directly.® The U.S.
Code currently has twenty-seven positive
law titles, including Title 10—Armed Forces
and Title 37—Pay and Allowances of the
Uniformed Services.*®

3. What are statutory notes,
and why should JAs care?
If a JA were tasked with researching the law
concerning the rights of a victim under the
Uniform Code of Military Justice (UCMYJ),
they would probably begin by looking at
10 U.S.C. § 806b (Article 6b of the UCM]J),
which details a list of victim rights.”
While some may be tempted to analyze
the statutory text of § 806b and consider
their inquiry complete, if they utilize the
OLRC’s U.S. Code website and scroll down
just a bit further within § 806b, they come
upon a section titled “Statutory Notes and
Related Subsidiaries.””® Within this section,
users will find a provision titled “Notice
to Victims of Alleged Sex-Related Offense
of Pendency of Further Administrative
Action Following a Determination Not to
Refer to Trial by Court-Martial,” which
further expounds on the victim notification
requirements and includes specific actions
that must be taken as part of the notifica-
tion process.” This provision is an example
of a statutory note.

A statutory note is a valid provision of
law that is set out as a “note” under a U.S.
Code section rather than as part of the U.S.
Code section itself.*® Creating the note is
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an editorial decision and does not affect the
content’s meaning or validity.*! In other
words, a statutory note is a legitimate stat-
utory provision organized separately from
the other statutory text for clarity or order.
JAs should neither question nor disregard
the legal impact of statutory notes, as they
often provide useful additional authorities
or important clarifications.*

When researching sections of the
U.S. Code, checking for statutory notes to
ensure you have considered all the relevant
information on a topic is a helpful habit. As
with the example above, if a practitioner
failed to discover the existence of the
note in 10 U.S.C. § 806b (Article 6b of the
UCM)), they would be unaware of a critical
provision relating to the intersection of the
notice requirements in cases not referred to
court-martial and the Privacy Act of 1974
(5U.S.C.§552a).%

4. What is a committee or
conference report, and how do
they relate to Federal statutes?
When researching unclear or ambiguous
legal provisions, JAs may be asked to deter-
mine Congress’ intent concerning a specific
law or portion of a law. Congressional
intent can help determine how to interpret
or apply a particular provision of law. It can
be gleaned from the statutory text itself,

or it may be taken from other sources that
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are commonly referred to as “legislative
history.”*

Two significant sources of legislative
history are the committee report and the
conference report.*® Almost every major
piece of Federal legislation has reports
associated with it, as each chamber’s asso-
ciated committee typically prepares one.*
Reports generally consist of a reprint of
the bill’s text, a description of the purposes
of the various provisions, and reasons for
the committee’s recommendations on the
bill.*” There is often a “section-by-section”
analysis of the bill that can be very useful to
researchers.” When a conference commit-
tee is appointed to draft a compromise bill
that is acceptable to both the House and the
Senate, it will issue a conference report.”
Conference reports are extremely useful
when researching legislative history because
they come at the end of the legislative
process and report on the final version of
the bill’s text.*

For example, in December 2022,
Congress passed the National Defense
Authorization Act for Fiscal Year 2021
(2021 NDAA)." Accompanying that bill
was a conference report that included a
reprint of the legislative text and additional
information and explanation on various
provisions.* For example, the 2021 NDAA
contained section 542, entitled “Qualifi-
cations of Judges and Standard of Review

for Courts of Criminal Appeals.” The
conference report included the following
language for that provision:

Qualifications of judges and standard
of review for Courts of Criminal Ap-
peals (sec. 542)

The House bill contained a provision
(sec. 540J) requiring a minimum of
12 years of experience in law practice
to qualify as a military judge on the
Court of Criminal Appeals. The pro-
vision would also amend Article 66 of
the Uniform Code of Military Justice
(10 U.S.C. 866) to require the Court of
Criminal Appeals, when considering
appeals of court-martial convictions,
to consider whether the finding is
correct only upon a specific showing
by the accused of deficiencies of proof.
Under the provision, the Court could
set aside and dismiss a finding if con-
vinced that the finding was against the
weight of the evidence. Further, the
provision would require the entire
Court of Criminal Appeals to review a
determination by a panel of the Court
that a finding of guilty was clearly
against the weight of the evidence.

The Senate amendment contained a
similar provision (sec. 532).

The Senate recedes with an amend-
ment that
requirement for the entire Court of
Criminal Appeals to review a deter-
mination by a panel of the Court that
a finding of guilty was clearly against
the weight of the evidence and would
amend Article 67 of the Uniform Code
of Military Justice (10 U.S.C. 867) to
authorize the United States Court of
Appeals for the Armed Forces to re-
view such a determination.*

would remove the

As evidenced by the text above, the
report language offers further explanation
and background information on the provi-
sion and how the two chambers arrived at
the final version of the language. When JAs
are tasked with interpreting an ambiguous
provision or simply trying to understand
how Congress arrived at the final text of
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a provision of law, committee reports and
conference reports often provide valuable
insight. While reports are not technically
part of the U.S. Code itself, they are part of
a code section’s legislative history and are

a valuable tool for statutory research and
interpretation.

5. Where can I find a “master

list” of statutory definitions

for military terms?

The Rosetta Stone is one of the British Mu-
seum’s most famous artifacts.* The stone
provided essential clues that helped experts
learn to read Egyptian hieroglyphs, mate-
rially enhancing their understanding of the
ancient writings.* If there is anything close
to a Rosetta Stone for JAs regarding the
U.S. Code, itis 10 U.S.C. § 101. This section
provides the closest thing to a master list

of definitions used throughout Title 10.

It defines more than fifty common terms
critical to military practice, provides con-
struction rules,* and is updated frequently
to reflect new or amended terms.*

For example, 10 U.S.C. § 101(a)(4)
defines “Armed Forces” as “the Army, Navy,
Air Force, Marine Corps, Space Force, and
Coast Guard.” Similarly, 10 U.S.C. § 101(a)
(5) defines “uniformed services” as (A) the
Armed Forces; (B) the commissioned corps
of the National Oceanic and Atmospheric
Administration; and (C) the commissioned
corps of the Public Health Service.™!

While some practitioners may use
these terms interchangeably within the
military, they have distinct meanings in the
U.S. Code. Improper use can inadvertently
include or exclude military elements and
result in confusion, potential denial of
rights and benefits, or material increases or
decreases in certain costs. This is just one
of many examples that demonstrate how
10 U.S.C. § 101 can inform a JA’s research
or legal products. When researching the
meaning of a military term, 10 U.S.C. § 101
is a good place to start, especially if you
are searching for a precise legal definition
within a statutory provision.

Conclusion

Much of a JA’s legal practice includes work
with regulations, instructions, and case law.
However, Federal statutes provide the un-
derpinning for many of these legal resources.

Understanding how Federal law is struc-
tured, organized, and interpreted provides a
significant advantage when performing legal
research or advising military clients. While
this article was not intended to make you an
expert on all aspects of Federal law, it will
hopefully inform your practice and improve
your research abilities. TAL

Mr. Jones is an Attorney-Advisor in the
Legislation Division in the Office of the Judge
Advocate General at the Pentagon.
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