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Practice Noles

An Overview of the Deductive Changes
Process and Areas of Potential Challenge

By Ms. Valerie Mullaley

Government contracts typically contain a changes clause that
permits the contracting officer to make unilateral changes
to certain aspects of the contract, provided those changes are
within the “general scope” of the contract.! When such changes
decrease the cost or time to perform part of the work under

the contract, the contracting officer must make an equitable
adjustment to the contract price and/or performance period to
reflect the reduction.? These “deductive changes” have proven
more difficult to classify and quantify than their additive changes
counterpart, requiring careful analysis by contracting officers
and their legal advisors.?
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As with changes that add work, disputes may arise when
contracting officers initiate unilateral changes that decrease work.
The performing contractor may challenge the contracting officer’s
classification of the reduced work as a deductive change rather than
a partial termination for convenience, challenge the Government’s
entitlement to a price reduction, or challenge the contracting offi-
cer’s determination of the amount of the price reduction. Potential
offerors may challenge the deductive change as a material contract
change that requires competition. If challenged, the Government
bears the burden of proof.* To ensure a defensible determination,
contracting officers must understand the process and areas of
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potential challenge when using the changes
clause to unilaterally decrease work under
the contract.

1. The Deductive Change

Must Be Within the General

Scope of the Contract

Before proceeding with any change under
the changes clause, additive or deductive, the
contracting officer must establish that the
change falls within the “general scope” of the
contract.’ There are two potential challenges
here: (i) the performing contractor may
allege that the deductive change is a cardinal
change outside the purview of the changes
clause, or (ii) the contractor’s competitor
may protest the modification as outside the
scope of the original competition.®

Although the performing contractor
generally would not challenge a deductive
change as outside the general scope of the
contract,’” contracting officers must be cog-
nizant of the possibility. Cardinal changes
occur “when the Government effects an
alteration in the [contract] work so drastic
that it effectively requires the contractor
to perform duties materially different
from those originally bargained for’ by the
parties.” A cardinal change constitutes
a breach of contract’ and opens a host of
separate issues for consideration.

An allegedly improper deductive change
may also give rise to a protest by the per-
forming contractor’s competitor for falling
outside the general scope of the contract. In
Poly-Pacific Technologies, Inc., the Government
Accountability Office (GAO) sustained a
protest that alleged a modification reducing
the scope of work was improper where it
affected the field of competition." The GAO
found that the U.S. Air Force improperly
relaxed a requirement by suspending the
contractor’s obligation to recycle acrylic
plastic media once it became unusable." Al-
though the protester did not compete under
the original solicitation, it asserted that the
deductive change materially altered the
contract such that it constituted an improper
sole-source award for which the protester
was currently able to perform.'

The GAO agreed, finding that the
solicitation required offerors to provide
technical solutions and pricing for leasing
the plastic media and disposing and recy-
cling the spent blast material and that the

agency had materially changed the contract
by relaxing the recycling requirement.'* The
GAO looked at factors such as the “magni-
tude of the change in relation to the overall
effort, including the extent of any changes
in the type of work, performance period,
and costs between the modification and the
underlying contract” to determine whether
there was “a material difference” between
the original contract and the modified
contract." The GAO further considered
whether relaxing the recycling require-
ment was reasonably anticipated under the
solicitation and whether a modification that
removed the recycling requirement “materi-
ally changed the field of competition.”"
Ultimately, the GAO determined that
removing the recycling requirement created
an improper sole-source award where
another contractor could now perform the
reduced work.'® Even though the agency
still required the plastic media and removal
of spent blast media, that did not give the
agency “unlimited latitude to modify the
way in which it contracts to meet those
requirements” where the change resulted in
work materially different than that antici-
pated in the solicitation."”

Although the decision has garnered
some criticism, with some contending that
deductive changes are not proper protest
issues,'® the case remains GAO precedent."”
Contracting officers must consider how
the deductive change affects competition
before relying on the changes clause as a
mechanism to decrease work and reduce
associated costs.

2. The Deductive Change Must

Fall Within a “Designated

Area” of a Changes Clause

After determining that the deductive change
falls within the general scope of the con-
tract, the contracting officer must ensure
the change fits within a “designated area”
permitted under the applicable changes
clause incorporated into the contract.?” The
various changes clauses identify the types
of changes authorized for certain contract
types and procurements. For example, in a
fixed-price, supply contract, the contracting
officer may only invoke the changes clause
to make changes to: “(1) Drawings, designs,
or specifications when the supplies to be
furnished are to be specially manufactured
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for the Government in accordance with

the drawings, designs, or specifications; (2)
Method of shipment or packing; (3) Place of
delivery.””! The contracting officer could not,
then, use the changes clause in a fixed-price,
supply contract to unilaterally decrease the
quantity of supplies.”

Where a change causes a decrease that
falls outside the authorized “designated
areas” of the applicable changes clause in
the contract, the contracting officer cannot
rely on the changes clause as authority
to unilaterally deduct work from the
contract and must instead consider other
authority, such as a partial termination
for convenience, or enter into a bilateral
modification. Because contracting officers
are generally well versed on the limitations
of the changes clause and only use this
authority when the change falls within a
permissive designated area, this issue holds
little risk of challenge.

3. The Deductive Change
Must Be Either a Specification
Change or a Minor Change
To rely on the changes clause as authority
for a unilateral decrease to the contract,
the Government must show, in addition
to proving the deductive change is within
the general scope of the contract and fits
within a designated area of the applicable
changes clause, that the decrease is either a
specification change or a minor change to
the contract. This determination influences
whether the decreased work should be
classified as a partial termination for conve-
nience instead of a deductive change.

No hardline rule governs whether
to classify the work reduction as a partial
termination for convenience or as a de-
ductive change,* as each determination is
fact-specific.”® The determination of the
proper clause “does not depend on which
clause provides the greatest benefit to the
Contractor;” instead, “the choice of clause is
determined by the extent of the work being
deleted.” The Corps of Engineers Board of
Contract Appeals identified two objective
tests to determine the appropriate classifi-
cation of these work decreases.” The first
test examines the identifiability of removed
work.” With regard to supplies, when the
Government reduces the number of units
to be delivered or eliminates particular line
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items or “other identifiable, segregable items
of work,” the contracting officer should rely
on the termination for convenience clause.”
Specifications changes, however, usually fall
within the authority of the changes clause.

The second test examines whether the
decreased work is a major or minor change
in relation to the entirety of the contract.*
Decreases of 20 percent or more of the
work have generally been treated as a major
change, for which a partial termination for
convenience in lieu of a deductive change
order is appropriate.*? Decreases of less than
10 percent usually constitute a minor change
for which a deductive change is appropriate.®
Contracting officers should be wary, how-
ever, of relying on percentages in making
these determinations and consider the totality
of the circumstances in deciding whether to
classify the change as major or minor.*

If the contracting officer cannot
demonstrate that the decreased work is
a specification change or a minor change
relative to the entire scope of the contract,
the reviewing board or court may determine
that the change should have instead been
treated as a partial termination for conve-
nience.” Although the reviewing body will
give deference to the contracting officer’s
classification,* the performing contractor
may challenge the contracting officer’s
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classification as a deductive change rather
than a partial termination for convenience
when its contract is not profitable.” On a
loss contract, a partial termination for con-
venience benefits the contractor because “the
contractor is entitled to reasonable profit

on the work performed even if that rate of
profit is lower than that actually earned or
bid on the project.”® Contracting officers
should expect challenges under these circum-
stances and should, therefore, walk through
the analysis and prepare contemporaneous
documentation to support the classification.

4. The Contractor Must Have
Recognized Cost Savings

from a Deductive Change for

the Government to Reduce

the Contract Price

Once the contracting officer has determined
that the deductive change fits within the
general scope of the contract, fits within a
designated area of the applicable changes
clause, and constitutes a specification
change or a minor change, the contracting
officer must next determine whether the
contractor recognized a cost savings. If the
contractor did not realize some cost savings,
the contracting officer cannot pursue a
downward equitable adjustment.

Because the “purpose of an equitable
adjustment is to . . . make [the contractor]
whole, whether the change is an additive
or deductive one,”* price adjustments are
typically measured by the “cost impact of
the contractor.”® Thus, the contracting
officer should review downward adjust-
ments from the contractor’s perspective.
Contractors may challenge the contracting
officer’s determination, arguing that it did
not realize any cost savings and that the
Government, therefore, cannot reduce the
contract price.*! If the contractor does not
realize some cost savings from the change,
the Government is not entitled to a price
reduction under the changes clause.*

5. The Contracting Officer

Must Select the Proper

Calculation Method

Once properly categorized as a deductive
change for which the contractor recognized
some cost savings, the contracting officer
faces an additional hurdle with quantifying
the reduction. This determination is ripe

for challenges based on the competing in-
terests of the Government recouping costs
associated with unperformed work and the
contractor retaining the contract price.

Ultimately, the adjustment must be eq-
uitable, making the contractor whole.” The
price reduction “should not increase the
plaintiffs’ loss nor decrease it at the expense
of the Government.” The Defense Acqui-
sition University Pricing Guide iterates this
point, stating the “contractor should not
be left in a better or worse cost or profit
position on the unchanged work after the
change than it was before the change.”

To calculate the equitable downward
adjustment in contract price, the contract-
ing officer should ordinarily rely on the
“would have cost” method.* This method
utilizes the contractor’s current estimate
rather than the price provided in the con-
tractor’s original proposal.” The contract
price is reduced by “the reasonable cost of
performing the deleted work” based on that
current estimate.*® Determining reasonable
costs involves “both an objective element in
terms of what it would have cost a prudent
businessman in a similar overall compet-
itive situation and a subjective element as
to what it would have cost the particular
contractor involved.”*

Although the “would have cost”
method generally applies to deductive
changes, one exception to this method
occurs when the Government completely
deletes severable work.” In these situations,
the entire price of the severable work in the
contract, rather than the estimate of what it
would have cost the contractor to perform
the work, should be used to determine the
downward adjustment.”!

Conclusion

Deductive changes can quickly turn into
complex contract actions. To ensure an
equitable and defensible determination,
contracting officers should carefully
consider the various issues posed by char-
acterizing a decrease in work as a deductive
change. As a threshold issue, the contract-
ing officer should make an affirmative
determination that the change fits within
the general scope of the contract and within
a designated area of the applicable changes
clause in the contract. Then, the contracting
officer can address the more complicated
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issues of characterizing proper decreased
work and determining the quantum of the
price reduction—always with an eye on
making the contractor whole as a result
of the Government-directed, unilateral
deductive change. TAL

Ms. Mullaley is an Attorney-Advisor (Contracts)
at US. Army Space and Missile Defense
Command at Redstone Arsenal, Alabama.
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