Army mariners from 8th Theater Sustainment Command discharge vehicles via the causeway ferry as part of a Joint Logistics Over-the-Shore operation in Bowen,
Australia. (Credit: MAJ Jonathon Daniell)
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Sustainment Is the New Black:
Contested Logistics and the Provision of Legal Advice in an Era of
Constant Competition

By Colonel Christofer T. Franca, Lientenant Colonel Matthew J. Textor, Captain Isaac R. Serna, and Staff Sergeant Dawson Tan

You will not find it difficult to prove that battles, campaigns, and even wars have been won or lost primarily because of logistics. - General Dwight
D. Eisenhower'

ogisticians have been variously described as individuals who are
much in demand during war and operations, but who fade into
obscurity during peacetime.” In our era of constant competition,
this peacetime view of logistics is rapidly eroding; theater sustain-
ment is increasingly under the strategic spotlight, working through,
understanding, and strengthening interior lines to successfully
set any given theater.” Specifically, in the Indo-Pacific Command
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(USINDOPACOM) theater of operations where the U.S. military
rehearses and prepares for navigating an all-domain contested
environment, the premiere theater logistics provider, the U.S. Army’s
8th Theater Sustainment Command (8TSC), takes center stage in
aligning U.S. efforts with allies* to sustain and strengthen deterrence
with the U.S. Department of Defense’s pacing challenge.
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Discussions considering U.S. Army
structure and the military approach to future
warfare have identified perceived gaps in the
U.S. ability to rapidly respond to large-scale
combat operations (LSCO) after decades of
fighting focused on counterinsurgency and
counterterrorism.® A central tenet of this
ongoing conversation is the development of
interior lines to extend operational endur-
ance, provide options, and sustain LSCO.”
In the Indo-Pacific theater, the U.S. Army
Pacific Command reinforces this conversa-
tion by rehearsing our ability to provide joint
theater logistics to enable mission command,
normalize activity, strengthen relations, and
sustain operations.® This emphasis has placed
8TSC front and center in major theater
exercises throughout recent years, and it is
expected to remain into the future. Theater
sustainment supports strategic deterrence
and directly manifests our preparedness to
fight, our agility, and the strength of our
partnerships.” Legal advisors play a key role
in this main effort and must be prepared to
support at echelon.

Despite legal support to operations’
doctrinal alignment to the sustainment warf-
ighting function (WfF),'* a national security
law (NSL) attorney would be forgiven if their
NSL practice naturally focused on enabling
five of the six WfFs''—which relate to the
four basic principles of the law of armed con-
flict'>—without giving much consideration
to how sustainment introduces nuanced legal
considerations at echelon during operations.
After all, in 1,254 pages, the Department
of Defense Law of War Manual mentions
“sustainment” only once."® By extension, this
same document mentions “logistic” a mere
twenty-six times, where many such references
relate to identifying lawful military objec-
tives."* This reality may leave the legal advisor
to logistics organizations to ponder their
operational value in the organization.

At first glance, many NSL-oriented legal
issues involved in theater sustainment appear
to be of a strategic nature: strengthening a
forward posture via strengthening interna-
tional agreements between governments.
This work is normally reserved for the U.S.
Department of State." It is a field of practice
rarely addressed by the organic unit legal
advisor, which potentially leaves theater
logistics legal advisors at a loss. However,
legal support to theater sustainment is not
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5th Transportation Company, 8th Theater Sustainment Command, lowers an Australian tank onto a
transportation ship during the Talisman Sabre 2025 exercise in Queensland, Australia. (Credit: SGT Sean
McCallon)

exclusively reserved for formally advising at
the strategic level. It is, likewise, not reserved
for matters exclusively focused on military
justice and administrative law.

As it pertains to strengthening relation-
ships, military commanders at all echelons
are often asked to meet with and host foreign
dignitaries, participate in and host myriad
ceremonies, identify gaps among extant
agreements and plan around them, and
expand U.S. military presence within the
parameters of existing agreements, among
many other examples. But working with and
strengthening agreements through engage-
ment is only a start. Legal advisors at all levels
might be involved in all manner of issues
that may have been previously unforeseen, or
emergent in their uniqueness as the changing
character of war evolves.'® This brief article
starts with a broad overview of the sustain-
ment WEF, explores some of the legal issues
involved at echelon, provides commentary on
lessons learned, and contemplates how legal
advisors can position themselves to enable
sustainment through a contested environ-
ment in the short term and beyond.

Sustainment is the enabler for all other
WT{Fs."” Sustainment carries oxygen to the
other muscles of the warfighting effort
through its four elements: logistics, financial
management, personnel services, and health
service support.'® These elements further

employ the principles of sustainment to
maintain open avenues toward operational
reach, freedom of action, and prolonged
endurance.”” Improvisation, survivability,
and anticipation are paramount in the future
operating environment; a peer or near-peer
threat will have more opportunities than
previous opposition to disrupt and eliminate
our sustainment efforts. As the battle space
evolves, our lines of communication (LOCs)
must be rigid enough to endure adversity,
but flexible enough to bend with the flow of
conflict. LOC redundancy is critical. Should
protection efforts fail along one avenue of
approach, a sustainment network must be
resilient enough to maintain operational
tempo and momentum. Anticipation is not
limited to the expenditures of resources,
however. It is directly tied to the hypothet-
ical loss of assets and follow-on actions to
continue the mission.

During the high-intensity all-domain
battle space, sustainment will be the most
important frontier of our fighting force and
will drive critical and necessary adaptations.”
Contested logistics requires commanders to
not only be comfortable accepting increased
risk in a highly dynamic environment with
shifting operational needs but also versed
in matters of area protection and offensive
operations to protect and defend LOCs. See
Figure 1 below.
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Considering the above, legal advisors
to logistics organizations must be ready to
respond to myriad legal issues promptly and
accurately, at echelon, to enable operational
endurance and support emerging operational
needs. Legal subjects in the sustainment
realm range dramatically, to include, for
example, understanding and advising on
the following: Navy-specific administrative
messages (NAVADMIN) related to sovereign
immunity (yes, the Army has boats); units
on the ground executing funds for meal
enhancements; Acquisition and Cross-Ser-
vicing Agreement (ACSA) authorities
leveraged to provision needed materiel and
maintain operational tempo;* use of Official
Representational Funds (ORF) to strengthen
relations;* biosecurity requirements to
reduce friction in oft-loading equipment
and personnel during Reception, Staging,
Onward Movement and Integration (RSOI)
and Joint Logistics Over-the-Shore (JLOTS);
and command structure to understand
commander authorities in a combined and
joint environment. Beginning to end, embed-
ded legal personnel support the warfighting
effort by enabling good order and discipline
through military justice, ensuring readiness
through legal services, advising commanders
on potential claims issues, and even work-
ing with industry contacts to gain every

advantage possible.

Successfully sustaining the force in
“battlefield next” requires working with
industry to identify and adopt emerging
technologies that have the potential to
strengthen operational endurance. This
objective poses a host of legal issues where
lawyers are encouraged to be included far
in advance of the decision-making process
(i.e., during the development, testing, and
implementation phases of the capability).
Nevertheless, it is incumbent upon the
lawyer on the ground to understand the legal
consequences of either an overreliance on a
capability or a disregard of them. In other
words, although emerging technology and
capabilities may make decision-making faster
and thereby maximize momentum, one must
ask: what is the legal effect of a “bad” deci-
sion or decisions with unintended adverse
consequences?

Identifying and adopting emerging
technology begins with discovery. Whether
discovery occurs at an Association of the
United States Army (AUSA) conference or
a presentation in the command suite, our
leaders need opportunities to determine what
technology can meet the Army’s sustainment
needs. The command’s servicing legal advisor
should be one of the first touchpoints for
these exchanges.
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DoD policy states personnel can and
should engage in communication with
industry.” As Secretary of Defense Pete
Hegseth recently emphasized, “Industrial
base integration can improve military systems
and the production of platforms and mate-
riel, enabling us to bring in allied technology
and expertise as well as allied production
capacity.”* DoD policy also states such com-
munications should take into consideration
applicable ethics and procurement laws and
regulations.” The legal advisor’s objective is
to ensure leaders are empowered to engage
with industry and maximize the intent of
the engagement within the bounds of ethical
standards.

Engaging with industry is not limited
to meetings, however. If a product appears
useful, it is in the command’s interest to
test the product. From a fiscal standpoint,
one significant distinction is whether a test
is a demonstration or a service. There is a
fine difference between demonstration and
service; this is the territory through which
the servicing legal advisor must wade.

Colloquially, a demonstration is the
action of presenting a product or service to
a potential customer, while services are val-
ue-added activities a company provides to its
customers. In practice, parsing the two can
be difficult. For example, is there a difference
between a Raytheon contractor inputting
simulated exercise data into their predictive
logistics technology and Martin Defense
Group providing instruction on operating
unmanned amphibious vehicles to unit
personnel? After all, both activities are an
opportunity for the Army to test emerging
technology. The distinction matters because
while demonstrations are not prohibited by
law or regulation, accepting volunteer ser-
vices is a per se Anti-Deficiency Act (ADA)
violation.?

If the activity received is a service, it
is ripe for dispute. The imminent issue is
ensuring no party makes a claim against the
Government for pay or benefits.” The future
issue is establishing the terms and conditions
related to modernizing logistics systems
with industry. The solution is developing an
agreement. Agreements may be as minimal
as a gratuitous agreement or an exception to
the ADA prohibition on volunteer services,*
or as involved as the Army Futures Com-
mand’s holistic focus on contested logistics
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A warrant officer inspects his vehicle during an offload for the Talisman Sabre 25 exercise at Port Darwin,
Australia. (Credit: SGT Devin Davis)

through a Contested Logistics Cross-Func-
tional Team.* By the agreement’s adoption
stage, much of the unit legal advisors’ roles
conclude, as terms between the Government
and industry develop through the U.S.
Department of State. Nonetheless, whether
these agreements lead to Federal Acquisition
Regulation (FAR)-based contracts or Other
Transaction Authority (OTA) agreements,
a legal advisor’s general familiarity with the
stages of adopting emerging technology as-
sists leaders’ understanding of how engaging
with industry supports contested logistics.?*
The above is but one example where
legal advisors at the tactical level enable sus-
tainment operations throughout the theater.
Demonstrating proficiency in supporting
rapidly evolving operational contracting
requirements is another critical capability
legal advisors must possess. Understanding
ACSA authorities,” contracting authority
and organizational dynamics, and fiscal law
restrictions on a range of appropriated funds
across Operation and Maintenance, Army
(OMA) funds; Military Personnel, Army
(MPA) funds; and ORF enables the legal ad-
visor to quickly react to tactical operational
needs and support unit-level OPTEMPO.*
Legal advisors, unfortunately, are not an
unlimited commodity and, therefore, cannot
be everywhere all the time. Unauthorized
commitments (UACs) may happen, but
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preparing for UACs and potential ADA
violations should not disrupt operational
momentum.” In these instances, the legal
advisor is a force multiplier in the effort to
ratify UACs and correct ADA violations
through a firm understanding of contract
authority and fiscal law principles. Having
developed critical relationships with the
supporting contracting organizations, such
legal advisors can extend their support well
beyond their chain of command.*

Likewise, advising on the meaning
and authorities of extant agreements is a
prerequisite for sustainment legal advisors
and allows them to enable tactical momen-
tum and avoid friction. This understanding
comes up in many ways. For example, work-
ing through the rule of sovereign immunity
while supporting a foreign nation’s ability
to impose biosecurity requirements allows
the unit to download equipment efficiently
and effectively support mission success.
Additionally, understanding ACSAs and
how they are leveraged to transfer logistics,
support, supplies, and services (LSSS) enables
rapid tactical resupply, reimbursement,
and maintenance, which thereby facilitates
freedom of movement and maximizes the
commander’s options.””

Moreover, with an ever-increasing focus
on dispersed command and control (C2),
where C2 nodes make every effort to mask

their signature,® internal LOCs supporting
operational endurance will be tested in new
ways. Legal advisors to sustainment organi-
zations will wrestle with this environment,
where constantly contested internal LOCs
risk exposing critical command nodes. In
such an environment, matters of distinction
and U.S. policy move to the forefront as

the United States mitigates risk to civilian
infrastructure and population centers.

Moving up echelons, sustainment
legal advisors at the operational level must
have a firm grasp of broader, theater-wide,
sustainment challenges to effectively support
the mission and the commander’s require-
ments, which, in turn, extend operational
endurance and reach. Advising on command
structure and authorities informs and
frames operational requirements.* These
requirements drive sustainment, supported
by the Joint Logistics Enterprise (JLENT).
In other words, sustainment is critical to
unified action, and it is achieved by closely
coordinating and collaborating with other
Services, allies, host nation forces, and other
governmental organizations.*’

As part of joint interdependence, the
Army plays a crucial role in opening and set-
ting the theater, whereas naval forces provide
critical capabilities to support JLOTS.* Ide-
ally, the unit, and by extension the Army, will
have achieved integration to enable unified
action.” This operational legal competence
informs how the Army contributes to the
joint logistics structure to sustain the mis-
sion, especially where logistics is increasingly
viewed through a joint and combined lens.
Understanding matters of legal interoperabil-
ity becomes critical in supporting operational
momentum through mission-essential tasks
such as JLOTS, and where the JLENT
underwrites theater distribution and internal
LOC development.®

Overlaid upon theater sustainment
and logistics distribution are matters of
theater protection, such as defining military
objectives;* taking precautions in the attack;
countering theater anti-access/area denial
to build and strengthen interior LOCs;
providing sustainment support to detention
operations; providing “non-lethal” protec-
tion such as information operations; and
conducting cyber operations.* Operational
legal advisors regularly consider these mat-
ters, which likely comprise more comfortable
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territory as they relate to the mainstay
wheelhouse of the four basic principles of
the law of war. Although this article does
not dive into these specific matters per se, it
is nevertheless critical for future sustainers to
understand that these matters are very much
alive and must be handled effectively and
competently while advising theater sustain-
ment organizations.

Strategically, sustainment lawyers must
be placed to help develop and strengthen
international agreements that build upon a
forward sustainment presence. A stronger
forward sustainment presence sets the
theater and demonstrates national resolve,
enabling rapid reaction should competition
prove ineffective. Increased access, basing,
and overflight authorities potentially allow
for Army pre-positioned stock expansion to
demonstrate strategic theater commitment;
put simply, sustainment 7s deterrence.*® As
Edmond Morris so astutely points out, “It is
the availability of raw power, not the use of
it, that makes for effective diplomacy.”*

Additionally, maximizing integration via
interagency, combined, and joint synchro-
nization creates the best environment for
posture development. Policy must inform
authorities, which must enable interoperabil-
ity. Legal interoperability is a sub-component
of holistic interoperability. Failing to achieve
integration damages the Army’s ability to or-
ganize and employ capabilities and methods
across domains, environments, and functions
to contest adversaries in competition below
armed conflict.®® Indo-Pacific sustainment
is, by necessity, joint and ever increasingly
combined. Sustainment lawyers, therefore,
operate regularly in the strategic space to play
a key role in enabling the Army’s ability to
integrate by influencing policy on behalf of
joint and combined integration.

As the former 8TSC Commander,
Lieutenant General Jered Helwig, would
regularly brief his staff, “In the Army, we’re
either training or fighting; that’s our job.”
The authors’ experience while training with
the 8T'SC has demonstrated that sustain-
ment as 2 WF must be a strategic focal point
as the Army adapts to battlefield next. Put
simply, LSCO requires redundancy and resil-
iency through sustainment. General George
S. Patton famously said, “[T]he officer who
doesn’t know his communications and sup-
ply as well as his tactics is totally useless.” As

strategic focus is placed upon sustainment—
where the legal issues are myriad, nuanced,
and complex—competent and effective legal
personnel must be actively and regularly
positioned and resourced at echelon to enable
mission success and avoid becoming General
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