President Trump signing executive orders in April 2025. (Photo courtesy of the White House)

Practice Notes

A Brief Overview of Other
Transactions Authority

By Magjor Thomas J. Darmofal

O n 9 April 2025, President Donald J. Trump published an
executive order directing the Department of Defense (DoD)

to submit a plan to reform the DoD acquisition process.! The order
directed the DoD to employ, among other mechanisms, “existing
authorities to expedite acquisitions through the [DoD], including
... a general preference for Other Transactions Authority [(OTA)].”
On 30 April 2025, Secretary of Defense Pete Hegseth published a
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memorandum, titled Army Transformation and Acquisition Reform,
directing the “[e]xpan[sion] [of] the use of [OTA] agreements to
enable faster prototyping and fielding of critical technologies; this
includes software and software-defined hardware.”?

Outside of the contract acquisition realm, many Army pro-
fessionals and practitioners may not have encountered OTAs.
However, OTAs are important for all practitioners to understand as
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they represent a powerful and streamlined
acquisition tool.

What Is an OTA?
An OTA—“Other Transaction Agreement”
or “Other Transactions Authority”—is a
term of art used in the Government contract-
ing realm to define a transaction between
the Government and a private entity under
the statutory authority of OTAs.* OTAs
“refer to the statutory authorities that permit
a Federal agency to enter into transactions
other than contracts, grants, or cooperative
agreements.” In other words, the term OTA
refers to a transaction between the Govern-
ment and a private party that occurs outside
the traditional contracting process. OTAs
are not subject to the Federal Acquisition
Regulation (FAR) or other acquisition re-
quirements outside of the relevant statutory
authority currently codified under 10 U.S.C.
§§ 4021-22. The OTA under 10 U.S.C. §
4021 is titled “Research Projects: transac-
tions other than contracts and grants,” and
the OTA under 10 U.S.C. § 4022 is titled
“Authority of the [DoD] to carry out certain
prototype projects.”

The OTA statutory authority allows
Service Secretaries of the military depart-
ments and other authorized officials to “carry
out prototype projects that are directly
relevant to enhancing the mission effective-
ness of personnel of the [DoD] or improving
platforms, systems, components, or mate-
rials proposed to be acquired or developed
[or in use] by the [DoD].” The statute is
detailed and extensive, and expressly provides
guidance in the event of follow-on produc-
tion contracts or transactions.'® The detail
extends to the applicability of procurement
ethics requirements. The statute specifically
characterizes and states that “an agreement
entered under the authority of this section
shall be treated as a Federal agency procure-
ment for the purposes of chapter 21 of title
41 [restrictions on obtaining and disclosing
certain information].”!! The statute also
explicitly references where competition
requirements and other rules should apply."
Notable for contracts practitioners, the de-
tailed nature of the statute does not extend to
the jurisdiction of any adjudicative entity.®
As the Government argued and the Court of
Federal Claims noted in the Hydraulics case,
“Both sections 4021 and 4022 are silent on

Soldiers use a Small Multipurpose Equiment Transport (SMET) to move equipment during Exercise
Combined Resolve 25-1 at the Joint Multinational Readiness Center in Hohenfels, Germany. The U.S. Army
has and continues to use OTAs to acquire SMETs. (Credit: SGT Donovon Lynch)

the Tucker Act, bid protests, judicial review,
and the Court of Federal Claims.”"

The History and Purpose of OTAs
The need for OTAs emerged during the
infamous “Space Race” in 1957 between the
Soviet Union and the United States.” On 4
October 1957, the Soviet Union successfully
launched the first orbital space satellite.*®
The Soviet Union’s success in beating the
United States into space took the country
by surprise."” Losing the race to be the first
nation to launch a space satellite—especially
to a near-peer—made the U.S. Government
realize it needed a faster, more efficient pro-
cess to acquire competitive technology.'®
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Congress determined that the United
States could not develop the critical tech-
nology quickly enough to compete with the
Soviet Union through the traditional Gov-
ernment procurement process.'” Traditional
Government contracting methods reflect
the red tape inherent in the bureaucracy that
created them.” The loss spurred the U.S.
Government to create the National Aero-
nautics and Space Administration (NASA),
and equipped the new agency with the

authority to enter into “other transactions.””

The OTAs “allow[ed] NASA to move
quickly and avoid the bureaucratic torpor
of Federal acquisition processes, the agency
was given broad authority ‘to enter into and
perform such contracts, leases, cooperative
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The Dolley Madison House, NASA's Headquarters in Washington, D.C., from 1958 to 1961. (Source: NASA)

agreements or other transactions as may be
necessary’ to carry out its mission.”” NASA’s
successful utilization of OTAs “prompt[ed]
many other agencies to seck congressional

approval for OTA[s],”* including the DoD.

The DoD’s Use of OTAs

The popularity of OTAs within the DoD has
continued to rise since Congress bestowed
the authority on the agency in 1989.* In par-
ticular, this popularity spiked after Congress
expanded the authorities in the National
Defense Authorization Acts of 2015 and
2016.% According to industry experts and
Congress, the expansion occurred to:

‘support [DoD] efforts to access
new sources of technological inno-
vation’ by making OTAs “attractive
to firms and organizations that do
not usually participate in Govern-
ment contracting due to the typical
overhead burden and one size fits
all rules.” Congress’s expansion of
OTA powers coincided with in-
creased DoD interest in utilizing
more flexible contracting vehicles to
speed acquisition, as well as with a
push to carry out the development
of major weapons systems outside
the traditional weapons systems
acquisition pipeline and the policy
regime this entails.”
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Speed, flexibility, and efficiency set
OTAs apart from traditional contracting
vehicles. These qualities are appealing to
both Government and industry, especially
commercial entities, which are non-tradi-
tional customers.”” OTAs are a powerful tool
the DoD can leverage in accordance with
President Trump’s order to achieve the in-
tent of “accelerat[ing] defense procurement
and revitalize[ing] the defense industrial

base.”* TAL
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for 3d Brigade Combat Team, 82d Airborne
Division, at Fort Bragg, North Carolina.
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