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Practice Notes

Fiscal Implications of Court and
Administrative Orders, Settlement
Agreements, and Civil Consent Decrees

By Lieutenant Colonel (Retired) Michael J. Davidson, SJD

onstitutionally, Congress possesses the power of the purse.!

Congress provides budget authority to agencies to incur
obligations and make expenditures through appropriations acts,’
which the President signs into law.? These acts dictate the permis-
sible purpose, period of availability, and amount of appropriations
available to agencies to obligate and expend.* Although not directly
involved in the appropriations process, the judiciary and various
administrative bodies exercise authority that directly impacts
purpose, time, and amount restrictions on appropriations. Further,
various fiscal constraints limit the executive branch’s ability to
settle litigation before these same bodies. This article will review
some of the fiscal implications of court and administrative orders
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as well as restrictions on entering into settlement agreements and
consent decrees.

Time

As a general rule, a court order or administrative award serves as

a new obligational event for the purpose of determining the fiscal
year from which to pay the judgment or award.® The legal rationale
for this rule is that “the court or administrative award ‘creates a new
right’ in the successful claimant, giving rise to new Government
liability.” Accordingly, an agency must use appropriations available
for the fiscal year in which a claim becomes a legal liability, includ-
ing when a settlement agreement establishes that liability.”
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This rule applies when an agency must
reimburse the Judgment Fund. Codified
at 31 U.S.C. § 1304,% the Judgment Fund
is a permanent, indefinite appropriation
available to pay most monetary court judg-
ments against the United States, including
compromise settlements.” Agencies must
reimburse the Judgment Fund for payments
they make that are subject to the Contract
Disputes Act (CDA)'" and for discrimina-
tion-related payments in accordance with
the Notification and Federal Employee
Antidiscrimination and Retaliation Act of
2002 (No FEAR Act)." The CDA requires
the agency to reimburse the Fund “out of
available funds or by obtaining additional
appropriations for such purposes.”?

The timing of the judgment determines
availability."”” The No FEAR Act requires
reimbursement “out of any appropriation,
fund, or other account. . . available for
operating expenses of the Federal agency to
which the discriminatory conduct involved
is attributable.”"* Based on the general

rule, availability should be determined as
of the time of judgment for No FEAR Act
litigation.

Agencies must reimburse the Judgment
Fund promptly, typically within forty-five
days of receiving notice that the Judgment
Fund has made a payment on the agency’s
behalf.’® Alternatively, the agency may
establish a reimbursement or payment
plan with the Fiscal Service.'* Even when
an agency defers reimbursement to the
Judgment Fund, the appropriate source
of reimbursement continues to be funds
available at the time of judgment rather
than when the agency actually reimburses
the Judgment Fund."”

In an unpublished 1987 memorandum
opinion, the Government Accountability
Office (GAO) determined that any agency
enjoys discretion regarding when it reim-
burses the Judgment Fund.!® Reasoning
that Congress did not require an “agency
to disrupt ongoing programs or activities
in order to find the money,” the GAO
posited that an agency would not violate
the CDA if it did not reimburse the fund
in the same fiscal year in which the award
was paid, or even if reimbursement were
delayed into the subsequent fiscal year."
As part of its analysis, the GAO did not
disturb its earlier holding in Bureau of Land

Management-Reimbursement of Contract
Disputes Act Payments “that CDA reimburse-
ments are chargeable to appropriations
current as of the date of award,”? merely
noting that the holding did not preclude
deferred reimbursement.?!

Although court orders and most
administrative awards serve as obligational
events for determining the availability of
funds, some administrative awards are
chargeable to an earlier appropriation.?? For
example, the GAO has opined that adminis-
trative back pay awards and related interest
“should be charged to, and paid from, the
agency appropriation covering the fiscal
year or years to which the award relates.””
The GAO has determined that, as a general
matter, administrative payment of claims
for compensation and associated allowances
are charged to the fiscal year in which the
employee performed the work.*

A board of contract appeals decision
serves as an obligational event, but a
contracting officer’s purely administrative
resolution of a contract claim does not.
Contracting officer resolutions of in-scope
contracting disputes that are enforceable
under the original contract are chargeable
to the fiscal year in which the agency
entered into the contract because the
agency’s liability arises when it enters into
the contract.”® The agency pays claims for
out-of-scope modifications or work not
involving an enforceable antecedent liabil-
ity from funds available in the fiscal year in
which the contracting officer grants relief.?

Purpose

Court orders may clarify the permissible
purposes for which an agency may obligate
funds, particularly when determining the
appropriate source of funds to remedy
violations of the law. Bureau of Engraving
and Printing (BEP)—Currency Reader Program
recounts how a Federal court determined
that BEP, which designs and produces
Federal Reserve notes, violated Section
504 of the Rehabilitation Act of 1973%

“by failing to provide meaningful access

to [U.S.] currency for blind and visually
impaired persons.” The court ordered

the Department of the Treasury to “take
such steps as may be required to provide
meaningful access to [U.S.] currency for
blind and visually impaired persons.””

2024 = Issue 2 = Practice Notes = Army Lawyer

Seeking to comply with the court’s order,
BEP requested an advance decision from
the GAO as to whether BEP appropria-
tions were available to give away currency
readers to the blind and visually impaired.*
The GAO posited that the distribution of
the readers was “in furtherance of BEP’s
statutory mission as clarified by the court.
Notwithstanding the “personal nature” of
the readers, the GAO determined that they
constituted a reasonable expense in support
of BEP’s now-clarified statutory mission.*

In addition, the GAO has indicated
that the appropriation responsible for a
violation of the law is an appropriate source
of funding for subsequent remedial efforts.
In United States v. Garney White — Funding of
Judgment, the Farmers Home Association
(FmHA) issued a rural housing loan to Mrs.
and Mr. White to purchase a home under
construction.” The house was defectively
built, so the Whites refused to make
payment, resulting in the United States
purchasing the home at a foreclosure sale
and seeking to evict the Whites.* Eventu-
ally, the court set aside the sale and ordered
the FmHA to repair the house.” The GAO
determined that the “funds appropriated
to meet administrative expenses of the
program may be used to comply with
the court order because the necessity for
expending these funds arose as a result of
the Secretary’s conduct of the rural home
loan program.™*

Unless otherwise authorized by statute,
the general principle that the appropriation
responsible for a violation of the law is
an appropriate source of funding for any
subsequent remedial effort may be limited
to funding injunctive relief.”” The GAO
has repeatedly articulated a “long-standing
rule” that, generally, “an agency’s operating
appropriations are not available to pay
judgments unless provided by statute.”*

”31

Amount

Avoiding Antideficiency Act Violations

The Antideficiency Act (ADA) prohib-

its “an officer or employee of the [U.S.]
Government” from making or authorizing
an obligation exceeding, or in advance of,
an appropriation “unless authorized by
law.”® However, the GAO has appeared to
adopt a blanket rule that when exceeding
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an appropriation is the result of a judicial
award, no ADA violation occurs.* Further,
in Bureau of Land Management—Reimburse-
ment of Contract Disputes Act Payments, the
GAO extended this rule to a “quasi-judicial
judgment or award,” such as judgments is-
sued by agency boards of contract appeals.*!
The rationale for this exception to the ADA
is that the agency lacks options to avoid the
over-obligations and the actions of a court
are beyond the agency’s control.*

A Lapse in Appropriations

In addition, court orders may provide an
exception to ADA violations by unfunded
agencies during a lapse in appropriations,
such as when a court denies the Govern-
ment’s motion to stay and orders the case
to continue. Generally, during a lapse, an
agency may not incur obligations, including
the salaries of its employees.*” In the event
of a lapse, the Department of Justice’s (DOJ)
contingency plan envisions that all civil
litigation “will be curtailed or postponed

to the extent that this can be done without
compromising to a significant degree the
safety of human life or the protection of
property.”** Attorneys at the DOJ are in-
structed to request that the courts postpone
most active cases until the DO]J receives

an appropriation.® However, “[i]f a court
denies such a request and orders a case to
continue, the Government will comply with
the court’s order, which would constitute
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express legal authorization for the activity
to continue.™*

It is unclear why the judiciary enjoys
such unbridled authority to require the
executive branch agencies to incur obli-
gations during a lapse in appropriations
in the absence of a clear and narrowly
tailored exception to the ADA. If an agency
lacks budget authority during a lapse, the
ADA prohibits an agency from incurring
obligations unless one of several narrow
exceptions apply.”” This obligational
prohibition has constitutional implica-
tions.*® Further, whenever an executive
branch agency incurs civil-litigation-related
obligations pursuant to a court order, such
obligations become legal liabilities of the
Government that “Congress must cover by
enacting appropriations.”

At least one appellate judge has raised
concerns about the courts’ rationale for
authorizing Government attorneys to
continue to litigate civil cases during a lapse
in appropriations.® In Kornitzky Group v.
Elwell, the Federal Aviation Administration
unsuccessfully moved to stay oral argu-
ments because of a lapse in appropriations.*’
Denying the motion as being consistent
with how the court handled motions to stay
during similar lapses, a panel of the U.S.
Court of Appeals for the District of Colum-
bia Circuit reviewed the ADA’s prohibition
on voluntary services contained in 31
U.S.C. § 1342, the DOJ’s lapse contingency

plan, and then pointed to the DOJ’s practice
of acquiescing to the court during an earlier
lapse.*> Two concurring panel judges noted
that “when [Federal] appropriations lapsed
in 2013, resulting in a ‘shutdown’ from [1
to 17 October] 2013, the court received
Government motions to stay oral argument
in at least sixteen cases. Every one of these
motions was denied; and every time, the
Government then participated in oral
argument.”?

Grounding his opinion in the Appro-
priations Clause and § 1342 of the ADA,
the dissenting judge questioned the court’s
rationale for denying the motion.** First,
the dissent noted that the ADA “emergency”
exception was inapplicable because oral
argument in a case during a lapse in appro-
priations did not implicate an imminent
threat to human life or property.* Judge
Randolph noted further that the ADA’s
constitutionality was “beyond doubt,” and
the court, therefore, is not “free to disre-
gard the restrictions of § 1342.”>¢ Denying
the “authorized by law” exception that the
majority applied in this case, the dissent
opined that the court could not circumvent
the ADA’s statutory restrictions simply by
authorizing Federal employees to appear
in court, and it characterized the majority’s
use of such a rationale as “blatant bootstrap-
ping.”” The dissent reasoned that § 1342’s
“authorized by law” language does “not con-
fer a license on the [judiciary]” but rather
“requires legal authority for the obligation
of public funds, either from appropriations
or other relevant statutes, or—in the case of
[executive] authority—from the Constitu-
tion itself.”*

During past lapses, the DOJ’s motions
for stays in litigation have been met with
uneven responses; some judges grant
them, some do not.” Some courts analyze
lapse-related motions to stay like routine
motions,®® while in others, there appears to
be no uniform standard.*!

Despite the lack of uniformity in how
courts address agencies incurring obligations
during a lapse in appropriations, Office
of Legal Counsel (OLC) opinions provide
reasoning that may serve as a standard for
permissible court-authorized activity in civil
cases during these lapses. Authored by Attor-
ney General Benjamin R. Civiletti, Authority
for the Continuance of Government Functions
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During a Temporary Lapse in Appropriations,
serves as the cornerstone of executive branch
lapse law.®* This opinion reasoned that the
“authorized by law” exception to the ADA
included not only the use of multi- or no-
year funding, statutes specifically permitting
the obligation of funds in the absence of an
appropriation, and obligations necessarily
incident to the exercise of the President’s
constitutional authorities, but also activities
that were “authorized by necessary impli-
cation from the specific terms of duties that
have been imposed on, or of authorities
that have been invested in, an agency.” In
August 1995, the OLC authored Government
Operations in The Event of a Lapse in Appropri-
ations,** which discussed various exceptions
to the ADA’s prohibition on incurring
obligations during a lapse in appropriations.
The discussion covered the necessarily
implied exception to the ADA, noting that
the act “contemplates that a limited number
of [Government] functions funded through
annual appropriations must otherwise
continue despite a lapse in their appropri-
ations because the lawful continuation of
other activities necessarily implies that these
functions will continue as well.”*

In December 1995, the OLC issued
Effect of Appropriations for Other Agencies
and Branches on the Authority to Continue
Department of Justice Functions During the
Lapse in the Department’s Appropriations.®
Again citing its 1981 Civiletti opinion, the
OLC posited that certain agency functions
and activities could continue during a lapse
“when authorization for their continuation
was a valid inference from other funding
decisions of the Congress,” such as “func-
tions that are ‘authorized by necessary
implication from the specific terms of duties
that have been imposed on, or authorities
that have been invested in’ an agency.”’
These functions include “unfunded func-
tions that enable other funded functions to
be executed.”®

The opinion continued to articulate
what may be an appropriate standard for
an unfunded agency’s participation in civil
court proceedings of a funded judiciary
or in the administrative proceedings of a
funded agency. The OLC stated:

To the extent that any of the depart-
ment’s functions are necessary to the
effective execution of functions by
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an agency that has current fiscal year
appropriations, such that a suspension
of the department’s functions during
the period of anticipated funding
lapse would prevent or significantly
damage the execution of those funded
functions, the department’s functions
and activities may continue.”

However, the same necessarily implied
justification would not apply to orders
issued by an unfunded judiciary or admin-
istrative entity.” In Continuation of Federal
Prisoner Detention Efforts During United States
Marshals Service Appropriation Deficiency,
the U.S. Marshal Service (USMS) sought
guidance on how it could continue to per-
form its mission in the event of a funding
deficiency, that is, “after having expended
all appropriated funds.”' Cognizant of its
“relevant” lapse appropriations opinions
and the statutory mission of the USMS,
which included a mandate “to obey, execute,
and enforce all orders of the [U.S. district
courts], the [U.S. courts of appeals], and
the Court of International Trade,” the OLC
nevertheless opined that it was doubtful
that the “authorized by law” exception
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to the ADA would permit the USMS to
continue operating during a deficiency in
appropriations.”” The OLC opined that,
“[iln our view, the ‘authorized by law’
exception must refer to congressional, as
opposed to judicial, authorization to expend
funds. The [ADA] was intended to reaffirm
congressional control of the purse.””* In other
words, the necessarily implied exception
assumes that Congress intended that an
unfunded agency be able to incur obliga-
tions critical to the continued functioning
of a funded agency. If Congress has failed to
fund both agencies, no such implication can
be found.

When the judiciary itself was un-
funded, the Administrative Office of the
U.S. Courts (AOUSC) previously indicated
that once its fee balances were depleted, the
judiciary would comply with the ADA.”*
This would mean limiting itself to “essential
work,” including exercising its Article III
constitutional powers; the scope of these
powers extends to “activities to support the
exercise of the courts’ [Article III constitu-
tional powers], specifically the resolution
of cases and related services.”* Each court
possesses the discretion to determine
which functions are essential.”® In view of
the ADA’s prohibitions, AOUSC’s 2013
guidance provided that “essential work’ in
this context is interpreted very narrowly,”
and the only permissible judicial activities
were the following:
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1. activities necessary to support the
exercise of Article III judicial power, i.e.,
the resolution of cases in which there
is a constitutional or statutory grant of
jurisdiction;

2. emergency activities necessary for the
safety of human life and the protection
of property; and

3. activities otherwise authorized by law,
either expressly or by necessary implica-
tion.””’

The guidance noted that with few
exceptions, “no distinctions or priorities
should be drawn between criminal and civil
cases,” but that judges should be “sympa-
thetic” to executive branch requests for
continuances.”®

The GAO does not appear to have
weighed in on whether the judiciary
possesses the blanket authority to order
agencies to incur obligations during a lapse,
nor has it articulated a standard by which
the judiciary may order unfunded agencies
to do so. However, it has taken a narrow
view of lapse-related exceptions to the ADA
generally, and it has acknowledged, without
endorsing, a singular application of the nec-
essarily implied exception to the ADA.” In
US. Department of the Treasury—Tax Return
Activities during the Fiscal Year 2019 Lapse in
Appropriations,* the GAO pointed out that
the Civiletti opinion applied the “authorized
by law” exception “to only one situation: the

administration of Social Security pay-
ments.” The GAO accepted the attorney
general’s application of the exception,
which “has become entrenched in practice
for almost [forty] years,” with congressional
awareness, and it opined that “[t]o revisit
that position now would be tumultuous.”
However, the GAO has consistently
declined to extend the Civiletti opinion’s
rationale to other factual situations and has
elected not to follow the August 1995 OLC
opinion that relies on it.*

Other Fiscal Limitations

The Appropriations Clause and

Sovereign Immunity

A court’s authority to order an agency to
incur obligations and make expenditures
is not without limitation, including the
Appropriations Clause.?* As the GAO has
noted: “The Appropriations Clause of the
[U.S.] Constitution . . . applies with equal
force to payments directed by a court.”
To illustrate, in Source of Funds for Payment
of Awards under 26 US.C. § 7430, the GAO
determined that neither the Judgment
Fund nor IRS appropriations were avail-
able to satisfy litigation awards by the U.S.
Tax Court because Congress had failed to
appropriate any funds for that purpose.®

Additionally, the doctrine of sovereign
immunity is rooted in the Appropriations
Clause® and broadly “bars any action
against the United States if ‘the judgment
sought would expend itself on the public
treasury or domain, or interfere with the
public administration, of if the effect of the
judgment would be to restrain the Govern-
ment from acting, or to compel it to act.”*
The constraints of “sovereign immunity
principles ‘apply with equal force to agency
adjudications” and may be waived only by
Congress.*

The doctrine of sovereign immunity
applies to the orders of courts and admin-
istrative bodies.”® To illustrate, in Foreman
v. Dep’t of the Army, the U.S. Court of
Appeals for the Federal Circuit held that the
doctrine of sovereign immunity precluded
the Merit System Protection Board from
awarding money damages against the
Army for its alleged breach of a settlement
agreement.”' Similarly, in Equal Employment
Opportunity Commission Authority to Order a
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Federal Agency to Pay for Breach of a Settle-
ment Agreement, the OLC posited that the
doctrine of sovereign immunity precluded
the Equal Employment Opportunity Com-
mission from ordering an agency to pay a
monetary award for breach of a settlement
agreement governing its future conduct.”

Settlement Agreements and Civil
Consent Decrees

The executive branch enjoys wide lati-
tude when settling a case or administrative
complaint, and the decision to compromise
often reflects judgment calls concerning
litigation risk and what is in the best inter-
ests of the United States or the agency.”
Flowing from the statutory authority to
supervise litigation, the attorney general’s
settlement authority is broad.” Although
the attorney general’s discretion is broader
than the agencies that the DOJ represents in
litigation, the terms of any DOJ settlement
must be traceable “to a discernable source
of statutory authority,” which may include
“the governing statutes of the agency
involved in the litigation.”* Generally, an
agency may agree to terms that a court or
administrative body could independently
order the agency to comply with, absent
the settlement agreement.” In addition, the
Supreme Court has opined that a consent
decree’” may provide relief beyond that
which a court could have awarded absent
the agreement of the parties, so long as the
resolved dispute falls within the court’s
subject matter jurisdiction, the agreement
is within the scope of the complaint as
evidenced by the pleadings, the agreement
furthers the purposes of the underlying law,
and the terms of the consent decree do not
otherwise violate the law.”®

However, there are several consti-
tutional and statutory constraints on the
executive branch’s ability to settle a matter
in litigation, including fiscal constraints.
When agreeing to the terms of a settlement
agreement or a consent decree, members
of the executive branch may not disregard
legal constraints on permissible relief.”
Further, the executive branch may not
agree to a legally infirm consent decree
merely because the court acquiesces to the
terms of the agreement. In this vein, the
OLC has posited that neither the executive
nor judicial branches may waive “without
statutory authorization . . . the conditions

upon which Congress consents to suits
against the Government,” including any
applicable statute of limitations.'® Further,
DOJ and agency settlement agreements are
subject to other fiscal constraints, such as
the Purpose Statute, 31 U.S.C. § 1301(a).'”
The GAO has issued opinions high-
lighting fiscal constraints on settlement
agreements. For example, in John W. Rens-
barger, the GAO determined that an agency
Title VII-related settlement agreement,
which included a provision for the nonre-
imbursable detail of a Government Printing
Office employee to the Library of Congress,
violated both the Purpose Statute and the
ADA.'* The GAO’s analysis included a
reminder that an agency may “only provide
benefits in a settlement agreement which it
otherwise has the authority to provide.”'*

Miscellaneous Receipts Statute
and “Donations”
The Miscellaneous Receipts Statute
(MRS)'* provides that “an official or agent
of the Government receiving money for
the Government from any source shall
deposit the money in the Treasury as soon
as practicable without deduction for any
charge or claim.”® In Commodity Futures
Trading Commission — Donations under
Settlement Agreements, the GAO found the
Commission’s proposed policy permitting
a charged party to donate funds directly to
a nonvictim educational institution as part
of a settlement agreement problematic.!%
Concerning the MRS, the GAO noted that
the donation resulted from the commis-
sion’s enforcement activities and was made
in lieu of other sanctions or penalties, and
the GAO admonished that the commission
“may not circumvent the receipt of a pen-
alty to accomplish a separate objective.”?”
Similarly, in Nuclear Regulatory
Commission’s Authority to Mitigate Civil
Penalties, the GAO evaluated a proposal to
allow licensees who had violated Nuclear
Regulatory Commission regulations to pay
nonvictim universities or nonprofit insti-
tutions to engage in various nuclear-related
safety research projects in lieu of a penalty,
and it found that the proposal violated the
MRS.!% Subsequently, in The Honorable John
D. Dingell, the GAO emphasized the impor-
tance of the MRS in the settlement context
when it reiterated the following:
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[A]llowing alleged violators to make
payments to an institution other
than the [Federal Government] for
purposes of engaging in supplemen-
tal projects, in lieu of penalties paid
to the Treasury, circumvents 31
U.S.C. § 3302, which requires mon-
ies received for the Government by
Government officers to be deposited
into the Treasury.'®”

Accordingly, the GAO considers it
an MRS violation when, in the settlement
context, an agency, after assessing some
form of fine or penalty, permits the violator
to direct the payment to some third party
other than the Government without statu-
tory authority.''

The OLC has discussed the MRS in
the settlement context as well. In Effect of 31
US.C.§ 484 on the Settlement Authority of the
Attorney General, the OLC determined that
a settlement permitting a company that had
caused an oil spill to donate to a waterfowl
preservation organization in lieu of paying
a penalty would violate an earlier version
of the MRS."! Rejecting the proposed set-
tlement, the OLC noted, “[ T]he fact that no
cash actually touches the palm of a Federal
official is irrelevant for purposes of § 484,
if a Federal agency could have accepted
possession and retains discretion to direct
the use of the money.”> “[M]oney available
to the United States and directed to another
is constructively ‘received’ for purposes of
[the MRS].”* However, because the Com-
monwealth of Virginia—the co-plaintiff
in the case—had an independent claim to
damages, and because the United States had
not incurred any expense or loss associated
with the oil spill, the OLC had no objec-
tion to a settlement agreement in which
Virginia was solely entitled to damages and
could direct the donation to a waterfowl
preservation organization.'**

Subsequently, in Application of the
Government Corporation Control Act and the
Miscellaneous Receipts Act to the Canadian
Softwood Lumber Company Settlement Agree-
ment,''® the OLC again acknowledged that
the MRS constrains the terms of settle-
ment agreements but determined that the
Government could avoid “constructively”
receiving money for MRS purposes if two
criteria were met:

43



(Credit: lexiconimages-stock.adobe.com)

(1) the settlement be executed before
an admission or finding of liability in
favor of the United States; and (2) the
United States not retain post-settle-
ment control over the disposition or
management of the funds or any proj-
ects carried out under the settlement,
except for ensuring that the parties
comply with the settlement.''¢

The OLC briefly addressed and distin-
guished earlier GAO opinions by pointing
out that, in the instant case, the United
States had the authority to mitigate civil
penalties, and under these specific facts, the
OLC did not believe the settlement violated
the MRS.'"

In 2016, Members of Congress
concerned about the DOJ’s settlement

4h

practices proposed legislation in the House
and Senate entitled the “Stop Settlement
Slush Funds Act of 2016.”"'® Although not
enacted, the legislation would have prohib-
ited any officer or agent of the United States
from entering into or enforcing a settle-
ment agreement that required a donation to
any person by any party to the agreement
other than the United States.'"® An accom-
panying House report noted that the DOJ
was responsible for third-party groups
receiving approximately $880 million in the
prior two years through the donation set-
tlements, which was accomplished “entirely
outside of the congressional appropriations
and grant oversight process.”’?* Regardless
of the worthiness of the charitable institu-
tions receiving donation settlements, once
actual victims were compensated, the law

requires that Congress—not the DOJ—
determine how to use any other funds
obtained from defendants.!?! In addition,
the report accused the DOJ of using its
broad settlement authority to circumvent
the MRS.'2 Also, criticism of the DOJ’s
settlement practices appeared in the press.'*
The following year, the attorney
general issued a memorandum prohibiting
the DOJ from continuing the practice of
entering into settlement agreements that
included, as a condition of settlement,
payments to non-governmental, third-party
organizations that were neither victims nor
parties to the lawsuit.'* The memorandum
contained three exceptions to the prohi-
bition: (1) victim restitution or payments
directly remedying redressable harm, (2)
“payments for legal or other professional
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services rendered in connection with the
case,” and (3) payments otherwise expressly
authorized by statute, “including restitution
and forfeiture.”'?

However, in 2022, the attorney
general rescinded the 2017 memorandum
articulating the DOJ’s present settlement
position. In Guidelines And Limitations for
Settlement Agreements Involving Payments to
Non-Government Third Parties, the attor-
ney general determined that the earlier
memorandum was overly restrictive and
noted that settlement agreements could be
structured such that payments to non-gov-
ernmental third parties would not violate
the MRS.'* In addition to the conditions
articulated in the Canadian Softwood Lumber
Settlement Agreement opinion, the following
conditions apply: settlement agreements
providing relief to nonparties must define
with specificity defendant-funded projects
that must also have a strong connection to
the underlying law being enforced, the DO]J
and client agencies may not recommend
any particular third party to receive proj-
ect-related payments, and the settlement
agreement may not augment executive
branch appropriations, meet a statutory ob-
ligation of those agencies, or be too general
in application.'”

Conclusion
The fiscal principles of time, purpose, and
amount are all implicated by court and
administrative orders and litigation settle-
ments in those fora. Much of the law in this
area is well-settled, but issues still linger
and merit further discussion.

As discussed above, during a lapse
in appropriations, the executive branch
acquiesces to court orders to incur liti-
gation-related obligations. However, the
courts have neither articulated a uniform
standard nor exhibited a common practice
when deciding whether to grant or deny
a lapse-related motion to stay civil litiga-
tion.'”® Under existing OLC opinions, an
unfunded executive branch agency should
be able to incur obligations in support
of a funded judiciary under a necessarily
implied-by-law rationale when the failure
to do so would “prevent or significantly
damage the execution of those funded func-
tions.”'” When the judiciary is unfunded,
the executive branch should be able to

incur those obligations necessary to the
courts’ exercise of their core constitutional
authority.”*® Given the obvious tension
between incurring such obligations during
a lapse in appropriations and Congress’s
constitutional power of the purse, any such
exception to the prohibition on incurring
an obligation during a lapse in appropria-
tions should be exercised narrowly. TAL
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